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160A-340 et seq., The Electric Power Board of Chattanooga, Tennessee 

Petition for Preemption of a Portion of Tennessee Code Annotated Section 7-

52-601�����)&&�5FG��������������³Order”���3$���������7KH�Order�ZDV�

HIIHFWLYH�RQ�UHOHDVH��0DWFK������������Order �������3$������

7HQQHVVHH�WLPHO\�ILOHG�D�SHWLWLRQ�IRU�UHYLHZ�LQ�WKLV�&RXUW�RQ�0DUFK�����

�������1RUWK�&DUROLQD�WLPHO\�ILOHG�D�SHWLWLRQ�IRU�UHYLHZ�LQ�WKH�)RXUWK�&LUFXLW�

RQ�0D\�����������DQG�WKH�)RXUWK�&LUFXLW�WUDQVIHUUHG�WKDW�FDVH�WR�WKLV�&RXUW�RQ�

0D\�����������7KLV�&RXUW�KDV�MXULVGLFWLRQ�RYHU�ERWK�SHWLWLRQV�XQGHU����8�6�&��

������D��DQG����8�6�&�������������DQG�������

�

INTRODUCTORY STATEMENT AND QUESTIONS PRESENTED 

7KLV�FDVH�FRQFHUQV�WZR�VWDWH�VWDWXWHV�WKDW�UHJXODWH�LQWHUVWDWH�EURDGEDQG�

,QWHUQHW�FRPSHWLWLRQ�LQ�D�PDQQHU�WKDW�FRQIOLFWV�ZLWK�IHGHUDO�FRPPXQLFDWLRQV�

SROLF\��

7KH�,QWHUQHW�LV�WKH�GRPLQDQW�FRPPXQLFDWLRQV�PHGLXP�RI�RXU�WLPH��DV�

ZHOO�DV�DQ�LQIUDVWUXFWXUH�YLWDO�IRU�WKH�VXFFHVV�RI�ERWK�XUEDQ�DQG�UXUDO�

FRPPXQLWLHV���7KH�,QWHUQHW�LV�DOVR�D�FKDQQHO�RI�LQWHUVWDWH�FRPPHUFH��,Q�
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6HFWLRQ�����RI�WKH�7HOHFRPPXQLFDWLRQV�$FW�RI����������8�6�&����������

&RQJUHVV�GLUHFWHG�WKH�)HGHUDO�&RPPXQLFDWLRQV�&RPPLVVLRQ�WR�HQVXUH�WKDW�

³DOO´�$PHULFDQV�KDYH�DFFHVV�WR�EURDGEDQG�,QWHUQHW�FRPPXQLFDWLRQV�E\�

UHPRYLQJ�EDUULHUV�WR�EURDGEDQG�LQIUDVWUXFWXUH�LQYHVWPHQW�DQG�FRPSHWLWLRQ��

)UXVWUDWHG�WKDW�SULYDWH�FRPPXQLFDWLRQV�YHQGRUV�HLWKHU�ZRXOG�QRW�RU�

FRXOG�QRW�SURYLGH�WKHP�DGHTXDWH�EURDGEDQG�FRPPXQLFDWLRQV�VHUYLFHV��

:LOVRQ��1RUWK�&DUROLQD�DQG�&KDWWDQRRJD��7HQQHVVHH�HVWDEOLVKHG�DQG�RSHUDWH�

KLJK�VSHHG�EURDGEDQG�FRPPXQLFDWLRQV�QHWZRUNV�IRU�WKH�EHQHILW�RI�WKHLU�

UHVLGHQWV�DQG�EXVLQHVVHV��7KLV�VHUYLFH�LV�FRQVLVWHQW�ZLWK�WKH�ODZ�LQ�ERWK�VWDWHV��

7KLV�PXQLFLSDOO\�SURYLGHG�EURDGEDQG�SURYHG�D�ERRQ�WR�ERWK�FLWLHV��DQG�

QHDUE\�FRPPXQLWLHV²PDQ\�ZLWK�RQH�RU�QR�EURDGEDQG�SURYLGHUV²H[SUHVVHG�

LQWHUHVW�LQ�UHFHLYLQJ�WKH�VHUYLFH��%XW�WKH�FLWLHV�FRXOG�QRW�PHHW�WKLV�SHQW�XS�

GHPDQG�EHFDXVH�WKHLU�UHVSHFWLYH�VWDWH�OHJLVODWXUHV�KDG�HQDFWHG�VWDWXWHV�WKDW�

EORFNHG��RU�HIIHFWLYHO\�EORFNHG��WKH�FLWLHV¶�DELOLW\�WR�H[WHQG�WKHLU�VHUYLFH�LQWR�

QHLJKERULQJ�JHRJUDSKLF�DUHDV��7KLV�GHQLHG�VHUYLFH�WR�QHZ�FXVWRPHUV�ZKR�

ZDQWHG�LW�DQG�HIIHFWLYHO\�VKLHOGHG�IURP�FRPSHWLWLRQ�WKH�SULYDWH�SURYLGHUV�ZKR�

SURYLGHG�LQIHULRU�VHUYLFH�WR�WKHVH�FRPPXQLWLHV���

:LOVRQ�DQG�&KDWWDQRRJD�HDFK�DVNHG�WKH�)&&�WR�SUHHPSW�WKHVH�VWDWH�

ODZ�UHVWULFWLRQV�DV�FRXQWHU�WR�IHGHUDO�SROLF\��%DVHG�RQ�D�FORVH�UHDGLQJ�RI�WKH�

ODZV�LQ�TXHVWLRQ��UHOHYDQW�SUHFHGHQW��DQG�H[WHQVLYH�SXEOLF�FRPPHQW��WKH�)&&�
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GHWHUPLQHG�WKDW�WKH�WZR�VWDWXWHV�LQ�TXHVWLRQ�VHUYHG�WR�LPSOHPHQW�VWDWH�

SUHIHUHQFHV�UHJDUGLQJ�WKH�FRPSHWLWLYH�PDUNHW�LQ�EURDGEDQG²DQ�DUHD�LQ�ZKLFK�

IHGHUDO�SROLF\�PD\�SUHHPSW�VWDWH�ODZ²UDWKHU�WKDQ�DFWLQJ�DV�WUDGLWLRQDO�VWDWH�

FRQWURO�RYHU�SROLWLFDO�VXEGLYLVLRQV���)RU�H[DPSOH��WKH�1RUWK�&DUROLQD�ODZ�

UHTXLUHV�PXQLFLSDO�SURYLGHUV�WR�VHW�SULFHV�EDVHG�RQ�SKDQWRP�LPSXWHG�FRVWV�

LQWHQGHG�WR�PLUURU�WKRVH�ERUQH�E\�SULYDWH�SURYLGHUV��7KH�DJHQF\�IRXQG�WKDW�

VXFK�D�SURYLVLRQ�GRHV�QRW�SURWHFW�WD[SD\HUV�RU�PDQDJH�UHODWLRQV�EHWZHHQ�

DGMDFHQW�FRPPXQLWLHV��EXW�VHUYHV�RQO\�WR�OLPLW�FRPSHWLWLRQ�DPRQJ�EURDGEDQG�

SURYLGHUV��7KH�)&&�DFFRUGLQJO\�SUHHPSWHG�VHOHFWHG�SURYLVLRQV�RI�HDFK�

VWDWXWH��WKXV�IUHHLQJ�:LOVRQ�DQG�&KDWWDQRRJD�WR�PHHW�WKH�VXUJLQJ�GHPDQG�IRU�

WKHLU�EURDGEDQG�VHUYLFH��

1RUWK�&DUROLQD�DQG�7HQQHVVHH�SHWLWLRQ�WKLV�&RXUW�WR�UHYLHZ�WKH�)&&¶V�

Order��7KHLU�SHWLWLRQV�UDLVH�WKH�IROORZLQJ�LVVXHV��

��� 0D\�WKH�)&&�SUHHPSW�XQGHU�6HFWLRQ�����RI�WKH�7HOHFRPPXQLFDWLRQV�

$FW�RI������VWDWH�ODZV�WKDW�UHJXODWH�WKH�SURYLVLRQ�RI�EURDGEDQG�E\�

SROLWLFDO�VXEGLYLVLRQV��ZKHUH�WKRVH�ODZV�VHUYH�WR�HIIHFWXDWH�VWDWH�SROLF\�

UHJDUGLQJ�FRPSHWLWLRQ�LQ�WKH�LQWHUVWDWH�EURDGEDQG�PDUNHW�DQG�VWDQG�DV�

EDUULHUV�WR�WKH�WLPHO\�GHSOR\PHQW�RI�EURDGEDQG�WR�DOO�$PHULFDQV"�

��� $UH�WKH�1RUWK�&DUROLQD�DQG�7HQQHVVHH�ODZV�DW�LVVXH�EHVW�FKDUDFWHUL]HG�

DV�HIIHFWXDWLQJ�VWDWH�SROLF\�UHJDUGLQJ�FRPSHWLWLRQ�LQ�WKH�LQWHUVWDWH�
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EURDGEDQG�PDUNHW��DV�RSSRVHG�WR�EHLQJ�H[DPSOHV�RI�WUDGLWLRQDO�VWDWH�

FRQWURO�RYHU�SROLWLFDO�VXEGLYLVLRQV"�

COUNTERSTATEMENT 

A. Section 706 

&RQJUHVV�FUHDWHG�WKH�)&&�LQ������³WR�PDNH�DYDLODEOH�«�WR�DOO�WKH�

SHRSOH�RI�WKH�8QLWHG�6WDWHV�«�D�UDSLG��HIILFLHQW��1DWLRQ�ZLGH��DQG�ZRUOG�ZLGH�

ZLUH�DQG�UDGLR�FRPPXQLFDWLRQ�VHUYLFH�ZLWK�DGHTXDWH�IDFLOLWLHV�DW�UHDVRQDEOH�

FKDUJHV�´�DQG�JUDQWHG�WKH�DJHQF\�MXULVGLFWLRQ�RYHU�³DOO�LQWHUVWDWH�DQG�IRUHLJQ�

FRPPXQLFDWLRQ�E\�ZLUH�RU�UDGLR�´����8�6�&��������������6WDWHV��E\�FRQWUDVW��

KDYH�MXULVGLFWLRQ�RYHU�ZKROO\�LQWUDVWDWH�FRPPXQLFDWLRQV²i.e.��

FRPPXQLFDWLRQV�WKDW�EHJLQ�DQG�HQG�ZLWKLQ�D�VWDWH¶V�ERUGHUV������8�6�&��

������E����

7KH�&RPPLVVLRQ�DQG�FRXUWV�KDYH�ORQJ�KHOG�WKDW�WKH�,QWHUQHW��ZKLFK�

FRQQHFWV�XVHUV�DFURVV�WKH�QDWLRQ�DQG�DURXQG�WKH�ZRUOG��³LV�SURSHUO\�FODVVLILHG�

DV�LQWHUVWDWH´�FRPPHUFH���Inquiry Concerning High-Speed Access to Internet 

over Cable & Other Facilities�����)&&�5FG�������������������������see 

Nat’l Cable & Telecommunications Ass’n v. Brand X Internet Servs.������

8�6�������������������Verizon v. FCC������)��G�����������'�&��&LU�����������

,Q�WKH�7HOHFRPPXQLFDWLRQV�$FW�RI�������&RQJUHVV�PDGH�D�QXPEHU�RI�

UHYLVLRQV�DLPHG�³WR�SURPRWH�FRPSHWLWLRQ´�DQG�³HQFRXUDJH�WKH�UDSLG�
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GHSOR\PHQW�RI�QHZ�WHOHFRPPXQLFDWLRQV�WHFKQRORJLHV�´�3XE��/��1R�����±�����

LQWURGXFWRU\�VWDWHPHQW��)HE����������������6WDW�����6HFWLRQ�����RI�WKH�$FW�

HPERGLHV�WKLV�IRFXV��$OWKRXJK�WKH�,QWHUQHW�ZDV�QDVFHQW�LQ�������&RQJUHVV�

PDQGDWHG�WKDW�WKH�&RPPLVVLRQ�³HQFRXUDJH�WKH�GHSOR\PHQW�RQ�D�UHDVRQDEOH�

DQG�WLPHO\�EDVLV�RI�DGYDQFHG�WHOHFRPPXQLFDWLRQV�FDSDELOLW\�WR�DOO�

$PHULFDQV�´�6HFWLRQ�����D����7R�WKDW�HQG��&RQJUHVV�HPSRZHUHG�WKH�

&RPPLVVLRQ�LQ�6HFWLRQ�����D��WR�XWLOL]H�³LQ�D�PDQQHU�FRQVLVWHQW�ZLWK�WKH�

SXEOLF�LQWHUHVW��FRQYHQLHQFH��DQG�QHFHVVLW\��SULFH�FDS�UHJXODWLRQ��UHJXODWRU\�

IRUEHDUDQFH��PHDVXUHV�WKDW�SURPRWH�FRPSHWLWLRQ�LQ�WKH�ORFDO�

WHOHFRPPXQLFDWLRQV�PDUNHW��RU�RWKHU�UHJXODWLQJ�PHWKRGV�WKDW�UHPRYH�EDUULHUV�

WR�LQIUDVWUXFWXUH�LQYHVWPHQW�´�Id.�

6HFWLRQ�����E��IXUWKHU�UHTXLUHV�WKH�)&&�WR�VWXG\�UHJXODUO\�³ZKHWKHU�

DGYDQFHG�WHOHFRPPXQLFDWLRQV�FDSDELOLW\�LV�EHLQJ�GHSOR\HG�WR�DOO�$PHULFDQV�

LQ�D�UHDVRQDEOH�DQG�WLPHO\�IDVKLRQ�´�6HFWLRQ�����E���,I�WKH�&RPPLVVLRQ�

GHWHUPLQHV�WKDW�LW�LV�QRW��WKH�$FW�RUGHUV�WKDW�WKH�DJHQF\�³VKDOO�WDNH�LPPHGLDWH�

DFWLRQ�WR�DFFHOHUDWH�GHSOR\PHQW�RI�VXFK�FDSDELOLW\�E\�UHPRYLQJ�EDUULHUV�WR�

�������������������������������������������
��6HFWLRQ�����LV�FRGLILHG�DV�DPHQGHG�DW����8�6�&����������:H�UHIHU�WR�LW�DV�

³6HFWLRQ����´�WR�EH�FRQVLVWHQW�ZLWK�WKH�Order���³>$@GYDQFHG�
WHOHFRPPXQLFDWLRQV�FDSDELOLW\´�LV�GHILQHG�³DV�KLJKVSHHG��VZLWFKHG��
EURDGEDQG�WHOHFRPPXQLFDWLRQV�FDSDELOLW\�´�6HFWLRQ�����D��	�����F����,Q�
VKRUW��LW�PHDQV�EURDGEDQG�,QWHUQHW��
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LQIUDVWUXFWXUH�LQYHVWPHQW�DQG�E\�SURPRWLQJ�FRPSHWLWLRQ�LQ�WKH�

WHOHFRPPXQLFDWLRQV�PDUNHW�´�Id. 

7KH�&RPPLVVLRQ�KDV�UHJXODUO\�VWXGLHG�WKH�GHSOR\PHQW�RI�EURDGEDQG�DV�

UHTXLUHG�E\�6HFWLRQ�����E���DQG�VLQFH�������KDV�FRQFOXGHG�WKDW�EURDGEDQG�LV�

QRW�EHLQJ�GHSOR\HG�WR�DOO�$PHULFDQV�LQ�D�UHDVRQDEOH�DQG�WLPHO\�PDQQHU��See�

Inquiry Concerning the Deployment of Advanced Telecommunications 

Capability to All Americans in a Reasonable & Timely Fashion�����)&&�5FG�

������������������������,Q�WKH�PRVW�UHFHQW�UHSRUW��WKH�DJHQF\�QRWHG�WKDW��

GHVSLWH�FRQVLGHUDEOH�SULYDWH�LQYHVWPHQW�LQ�PDQ\�PDUNHWV��³>D@�GLJLWDO�GLYLGH�

SHUVLVWV�EHWZHHQ�XUEDQ�DQG�QRQ�XUEDQ�SDUWV�RI�WKH�FRXQWU\�´�Id.������)RU�

H[DPSOH��VHUYLFH�PHHWLQJ�WKH�&RPPLVVLRQ¶V�GHILQLWLRQ�RI�KLJK�VSHHG�

EURDGEDQG�LV�XQDYDLODEOH�WR����SHUFHQW�RI�$PHULFDQV�OLYLQJ�LQ�UXUDO�DUHDV��

FRPSDUHG�WR�MXVW���SHUFHQW�RI�$PHULFDQV�OLYLQJ�LQ�XUEDQ�DUHDV��Id.������7KH�

)&&�IXUWKHU�IRXQG�WKDW�WKH�³GDWD�«�VKRZ�WKDW�WKH�SUREOHP�LV�RQH�RI�VXSSO\��

QRW�GHPDQG�´�DQG�WKDW��JLYHQ�WKH�FKDQFH��³>F@RQVXPHUV�LQ�UXUDO�$PHULFD�DGRSW�

EURDGEDQG�DW�WKH�VDPH�UDWHV�DV�FRQVXPHUV�LQ�XUEDQ�DUHDV�´�Id.������

$V�UHTXLUHG�E\�6HFWLRQ�����E���WKH�)&&�KDV�UHVSRQGHG�WR�LQDGHTXDWH�

GHSOR\PHQW�RI�EURDGEDQG��)RU�H[DPSOH��LQ�������WKH�DJHQF\�LVVXHG�2SHQ�

,QWHUQHW�UXOHV��FRPPRQO\�NQRZQ�DV�³QHW�QHXWUDOLW\´�UXOHV��XQGHU�LWV�6HFWLRQ�

����DXWKRULW\��See Preserving the Open Internet�����)&&�5FG��������������
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�������������������2Q�UHYLHZ��WKH�'�&��&LUFXLW�UHMHFWHG�DUJXPHQWV�WKDW�

6HFWLRQ�����LV�PHUHO\�KRUWDWRU\�DQG�DJUHHG�ZLWK�WKH�)&&�WKDW�WKH�SURYLVLRQ�

³YHVWV�>WKH�)&&@�ZLWK�DIILUPDWLYH�DXWKRULW\�WR�HQDFW�PHDVXUHV�HQFRXUDJLQJ�

WKH�GHSOR\PHQW�RI�EURDGEDQG�LQIUDVWUXFWXUH�´�WKRXJK�WKH�FRXUW�VWUXFN�GRZQ�

WZR�RI�WKH�WKUHH�UXOHV�DV�FRQWUDU\�WR�RWKHU�VWDWXWRU\�UHVWULFWLRQV��Verizon������

)��G�DW������7KH�&RPPLVVLRQ�DOVR�UHOLHG�RQ�WKLV�DXWKRULW\�ZKHQ�LW�DFWHG�WR�

PRGHUQL]H�VXEVLGLHV�IRU�WHOHFRPPXQLFDWLRQV�FDUULHUV�LQ�UXUDO�DUHDV�WR�

LQFHQWLYL]H�LQYHVWPHQW�LQ�EURDGEDQG�LQIUDVWUXFWXUH��Connect America Fund: A 

Nat’l Broadband Plan for Our Future�����)&&�5FG�����������������������

��������7KHUH�WRR��WKH�7HQWK�&LUFXLW�DJUHHG�WKDW�6HFWLRQ�����E��LV�³DQ�

LQGHSHQGHQW�JUDQW�RI�DXWKRULW\�WR�WKH�)&&�µWR�WDNH�VWHSV�QHFHVVDU\�WR�IXOILOO�

&RQJUHVV¶V�EURDGEDQG�GHSOR\PHQW�REMHFWLYHV�¶´�In re FCC 11-161������)��G�

��������������WK�&LU���������TXRWLQJ�Connect America Fund��������cert. 

denied������6��&W���������������

B. North Carolina 

1. Wilson’s service 

7KH�FLW\�RI�:LOVRQ��1RUWK�&DUROLQD�SURYLGHV�YHU\�KLJK�VSHHG�,QWHUQHW�

DFFHVV�DQG�FDEOH�VHUYLFHV�RYHU�LWV�ILEHU�RSWLF�FRPPXQLFDWLRQV�QHWZRUN�ZLWKLQ�

:LOVRQ�&RXQW\��LQ�HDVWHUQ�1RUWK�&DUROLQD��Order ������3$������:LOVRQ�EXLOW�

WKLV�QHWZRUN�DIWHU�WKH�LQFXPEHQW�FDEOH�SURYLGHU�³IDLOHG�WR�IROORZ�WKURXJK´�RQ�
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LWV�SURPLVH�WR�XSJUDGH�LWV�V\VWHP�ZLWK�KLJK�VSHHG�ILEHU��DQG�D�IHDVLELOLW\�VWXG\�

VKRZHG�³KLJK�OHYHOV�RI�FXVWRPHU�GLVVDWLVIDFWLRQ�ZLWK�WKH�VHUYLFHV��SULFLQJ��

UHOLDELOLW\��DQG�WHFKQRORJLFDO�FDSDELOLWLHV´�RI�WKH�LQFXPEHQW�SURYLGHU��Id.�

:LOVRQ�EHJDQ�RIIHULQJ�VHUYLFH�LQ�������DQG�RIIHUV�D�³WULSOH�SOD\´�RI�,QWHUQHW��

YLGHR��DQG�YRLFH�VHUYLFH�DW�SULFHV�ORZHU�WKDQ�FRPSHWLWRUV��ZKLOH�PDLQWDLQLQJ�D�

SRVLWLYH�FDVK�IORZ��Id.�7KLV�KDV�DOVR�VSXUUHG�D�FRPSHWLWLYH�UHVSRQVH�IURP�

LQFXPEHQWV��7LPH�:DUQHU�&DEOH�KDV�KHOG�LWV�UDWHV�LQ�:LOVRQ�³QHDUO\�IODW�HYHQ�

DV�WKH\�LQFUHDVHG��VRPHWLPHV�VLJQLILFDQWO\��LQ�VXUURXQGLQJ�DUHDV�´�Order �����

�3$������DQG�KDV�DOVR�LQFUHDVHG�WKH�WRS�VSHHG�RI�LWV�,QWHUQHW�VHUYLFH�LQ�:LOVRQ�

³EHFDXVH�RI�WKH�FRPSHWLWLYH�HQYLURQPHQW�´�LQ�WKH�ZRUGV�RI�D�7LPH�:DUQHU�

VSRNHVSHUVRQ��id��������3$������1HLWKHU�7LPH�:DUQHU�QRU�DQ\�RWKHU�

FRPSHWLWRU�KDV�DOOHJHG�WKDW�WKHVH�FRPSHWLWLYH�UHVSRQVHV�KDYH�IRUFHG�WKHP�WR�

RIIHU�VHUYLFH�ZLWKRXW�SURILW�RU�EHORZ�FRVW��

7KH�QHWZRUN�LQIUDVWUXFWXUH�KDV�DOVR�EHHQ�D�ERRQ�WR�WKH�FRPPXQLW\¶V�

HFRQRPLF�GHYHORSPHQW��:LOVRQ�KDV�VHHQ�PDQ\�QHZ�UHVLGHQWV�DQG�EXVLQHVVHV�

UHORFDWLQJ�WR�WKH�DUHD�WR�WDNH�DGYDQWDJH�RI�LWV�YHU\�KLJK�VSHHG�QHWZRUN��DQG�

WKH�WRS�VHYHQ�HPSOR\HUV�LQ�WKH�FRPPXQLW\�DOO�XVH�WKH�QHWZRUN��Id. �����	�

QQ���������3$������:LOVRQ�KDV�DOVR�VHHQ�RWKHU�EHQHILWV��VXFK�DV�ORZ�FRVW�

DFFHVV�IRU�VFKRROV�DQG�OLEUDULHV�DQG�LPSURYHG�VHUYLFH�UHTXHVWHG�E\�KHDOWK�FDUH�

SURYLGHUV��Id.�����������3$������
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2. State law barriers to growth 

$V�H[SODLQHG�LQ�PRUH�GHWDLO�EHORZ��+�%�������UHVWULFWV�PXQLFLSDO�

,QWHUQHW�SURYLGHUV�LQ�PDQ\�ZD\V��:LOVRQ¶V�QHWZRUN�ZDV�DOUHDG\�XQGHU�

GHYHORSPHQW�ZKHQ�WKH�ODZ�ZDV�SDVVHG�LQ�������DQG�:LOVRQ�ZDV�

JUDQGIDWKHUHG�WR�SURYLGH�VHUYLFH�LQ�:LOVRQ�&RXQW\��,W�PD\�QRW��KRZHYHU��

H[SDQG�WR�VXUURXQGLQJ�DUHDV²�HYHQ�WKH�ILYH�RWKHU�FRXQWLHV�LQ�ZKLFK�LW�

DOUHDG\�SURYLGHV�HOHFWULFDO�VHUYLFH²ZLWKRXW�FRPSO\LQJ�ZLWK�WKH�PDQ\�

UHVWULFWLRQV�LQ�WKH�ODZ��

7KH�UHFRUG�EHORZ�VKRZHG�WKDW�+�%������³ZDV�ODUJHO\�VSRQVRUHG�DQG�

OREELHG�IRU�E\�LQFXPEHQW�SURYLGHUV�´�See Order������	�Q������3$�����

�VXPPDUL]LQJ�FRPPHQWV�DQG�DUWLFOHV�IURP�PDQ\�VRXUFHV���$FFRUGLQJ�WR�WKH�

UHFRUG��WKH�VSRQVRUV�RI�WKLV�DQG�VLPLODU�SUHYLRXV�ELOOV�³RSHQO\�DGPLWWHG�WKDW�

WKH\�ZHUH�DFWLQJ�DW�WKH�EHKHVW�RI�WKH�FDEOH�DQG�WHOHFRPPXQLFDWLRQV�

FRPSDQLHV�´�Id. �����Q������3$������UHFRUG�LQGLFDWHG�LQFXPEHQWV�³VSHQW�RYHU�

���PLOOLRQ�RYHU�D�SHULRG�RI�ILYH�\HDUV�WR�SXVK�WKURXJK´�+�%���������1RUWK�

&DUROLQD�LV�QRW�XQLTXH�LQ�WKLV�UHJDUG��7KH�UHFRUG�VKRZHG�WKDW�VWDUWLQJ�LQ�

�������������������������������������������
��+�%������FRQVLVWV�RI�VL[�SULQFLSDO�SURYLVLRQV�FRGLILHG�WRJHWKHU�DV�$UWLFOH�

��$�LQ�&KDSWHU����$�RI�WKH�1RUWK�&DUROLQD�*HQHUDO�6WDWXWHV��DQG�IRXU�
DPHQGPHQWV�WR�RWKHU�SURYLVLRQV�RI�WKH�*HQHUDO�6WDWXWHV��See +�%�������Order 
������3$������,Q�LWV�EULHI��1RUWK�&DUROLQD�UHIHUV�WR�WKH�ODZ�DV�6HVVLRQ�/DZ�
����������:H�XVH�³+�%�����´�WR�EH�FRQVLVWHQW�ZLWK�WKH�Order���
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DSSUR[LPDWHO\�������VHYHUDO�VWDWHV�SDVVHG�YHU\�VLPLODU�ODZV�³XQGHU�SUHVVXUH�

IURP�QDWLRQDO�FDEOH�FRPSDQLHV��WHOHSKRQH�FRPSDQLHV��DQG�WKH�$PHULFDQ�

/HJLVODWLYH�([FKDQJH�&RXQFLO��$/(&��´�Id.�7KH�UHFRUG�VKRZHG�WKDW�$/(&�

PHPEHUV�KDYH�LQFOXGHG�7LPH�:DUQHU�&DEOH��$7	7��FRUSRUDWH�H[HFXWLYHV��

DQG�RYHU�������VWDWH�OHJLVODWRUV�ZKR�³VLW�VLGH�E\�VLGH�DQG�FROODERUDWH�WR�GUDIW�

µPRGHO¶�ELOOV�´�Id.�,Q�WKLV�SURFHHGLQJ��DPLFXV�$/(&��VXSSRUWLQJ�SHWLWLRQHUV��

FLWHV�WR�LWV�PRGHO�SROLF\�DFW�DQG�H[SODLQV�WKDW�LW�EHOLHYHV�³>O@RFDO�JRYHUQPHQW�

HQWU\�LQWR�WKH�SURYLVLRQ�RI�«�EURDGEDQG�VHUYLFHV�«�VKRXOG�EH�SHUPLVVLEOH�

RQO\�LQ�XQVHUYHG�DUHDV�DQG�RQO\�ZKHUH�QR�EXVLQHVV�FDVH�IRU�SULYDWH�VHUYLFH�

H[LVWV�´�$/(&�%U�������

$V�D�UHVXOW�RI�WKHVH�UHVWULFWLRQV�LQ�+�%�������DUHDV�LPPHGLDWHO\�

ERUGHULQJ�:LOVRQ�KDYH�PDUNHGO\�ZRUVH�EURDGEDQG�VHUYLFH�WKDQ�ERWK�:LOVRQ�

DQG�WKH�QDWLRQDO�DYHUDJH��See Order $WWDFKPHQW�%��3$������PDS�RI�

EURDGEDQG�FRYHUDJH���id.�������3$������0RVW�RI�WKHVH�DUHDV�KDYH�QR��RU�RQO\�

RQH��SURYLGHU�RI�KLJK�VSHHG�,QWHUQHW��Id.�7KH�UHFRUG�VKRZV�WKDW�:LOVRQ�KDV�

UHFHLYHG�³QXPHURXV�UHTXHVWV´�IURP�WKHVH�VXUURXQGLQJ�DUHDV�WR�SURYLGH�

VHUYLFH��EXW�:LOVRQ�FDQQRW�GR�VR�ZLWKRXW�FRPSO\LQJ�ZLWK�WKH�REOLJDWLRQV�RI�

+�%�������Id.�������3$������VHH�DOVR�id.�Q������3$������FROOHFWLQJ�VDPSOH�

FRPPHQWV�IURP�XVHUV�LQ�VXUURXQGLQJ�DUHDV���
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:LOVRQ�SHWLWLRQHG�WKH�)&&�WR�SUHHPSW�WKH�UHVWULFWLRQV�RI�+�%�������See 

Wilson Petition��3$�����.�

C. Tennessee 

1. EPB’s service  

,Q�������WKH�(OHFWULF�3RZHU�%RDUG�RI�&KDWWDQRRJD��(3%�²DQ�

LQGHSHQGHQW�ERDUG�RI�WKH�&LW\�RI�&KDWWDQRRJD��7HQQHVVHH��FKDUWHUHG�WR�

SURYLGH�SRZHU�IURP�WKH�7HQQHVVHH�9DOOH\�$XWKRULW\²EHJDQ�GHYHORSLQJ�D�

KLJK�FDSDFLW\�ILEHU�RSWLF�FRPPXQLFDWLRQV�V\VWHP�WR�LPSURYH�LWV�HOHFWULFDO�

JULG��Order�������3$�����EPB Petition��������3$����������,Q�������LW�EHJDQ�

WR�XVH�WKLV�QHWZRUN�WR�RIIHU�YRLFH��YLGHR��DQG�KLJK�VSHHG�EURDGEDQG�WR�LWV�

FXVWRPHUV��Order�������3$�����(3%�FXVWRPHUV�HQMR\�ORZHU�SULFHV�DQG�EHWWHU�

VHUYLFH�WKDQ�EHIRUH��DQG�HVWDEOLVKHG�SURYLGHUV�KDYH�OLNHZLVH�UHVSRQGHG�WR�

(3%¶V�FRPSHWLWLYH�RIIHULQJ�ZLWK�³LPSURYHG�«�VHUYLFHV�DQG�VWDELOL]HG�UDWHV�´�

Id.�������3$������)RU�H[DPSOH��&RPFDVW�UDLVHG�LWV�UDWHV�LQ�WKH�UHJLRQ�HYHU\�

\HDU�IURP������WR��������$V�(3%�EHJDQ�RIIHULQJ�VHUYLFH��&RPFDVW�UHGXFHG�

UDWHV�DQG�GLYHUVLILHG�LWV�VHUYLFH�SDFNDJH�RIIHULQJV��Id.�������3$������&RPFDVW�

DOVR�LQYHVWHG�LQ�LWV�QHWZRUN��UDLVLQJ�LWV�WRS�UHVLGHQWLDO�GRZQORDG�VSHHG�IURP���

0ESV�LQ������WR�����0ESV�LQ�������Id.  +HUH�WRR��&RPFDVW�KDV�QRW�DOOHJHG�

WKDW�LWV�LPSURYHG�VHUYLFH�DQG�SULFLQJ�GHSULYH�LW�RI�SURILW��
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(3%�KDV�DOVR�EHHQ�DEOH�WR�SURYLGH�YHU\�KLJK�VSHHG�VHUYLFH�WR�

&KDWWDQRRJD¶V�VFKRROV�DQG�OLEUDULHV��id.�������3$������DQG�LWV�YHU\�KLJK�

FDSDFLW\�QHWZRUN�KDV�DWWUDFWHG�EXVLQHVVHV�VXFK�DV�$PD]RQ�DQG�9RONVZDJHQ�

WR�&KDWWDQRRJD��DV�ZHOO�DV�QXPHURXV�WHFK�IRFXVHG�VWDUWXS�FRPSDQLHV�DQG�

LQYHVWRUV��Id.�������3$������6WDQGDUG�DQG�3RRU¶V�XSJUDGHG�(3%¶V�ERQG�UDWLQJ�

LQ������WR�$$��EDVHG�RQ�WKH�VHUYLFH¶V�³VXVWDLQDEOH´�³VWURQJ�FUHGLW�PHWULFV�´�

Id.�������3$������

2. State law barriers to growth 

8QGHU�7HQQHVVHH�ODZ��PXQLFLSDO�HOHFWULF�V\VWHPV�OLNH�(3%�DUH�

DXWKRUL]HG�WR�SURYLGH�WHOHFRPPXQLFDWLRQV�VHUYLFHV²VXFK�DV�YRLFH�WHOHSKRQH�

VHUYLFH²DOPRVW�DQ\ZKHUH�LQ�WKH�VWDWH��Order ������3$�������8QGHU�D�VHSDUDWH�

VWDWXWRU\�SURYLVLRQ��D�SURYLGHU�OLNH�(3%�FDQ�DOVR�RIIHU�,QWHUQHW�VHUYLFHV�DQG�

FDEOH�VHUYLFHV��LQFOXGLQJ�YLGHR�SURJUDPPLQJ���EXW�RQO\�³ZLWKLQ�LWV�VHUYLFH�

DUHD´²ZKLFK�WKH�SDUWLHV�DJUHH�DOORZV�VHUYLFH�RQO\�ZLWKLQ�D�V\VWHP¶V�electric�

VHUYLFH�DUHD��Id.�7KLV�UHVWULFWLRQ�WKHUHIRUH�SURKLELWV�D�PXQLFLSDO�HOHFWULF�

V\VWHP�IURP�SURYLGLQJ�,QWHUQHW�VHUYLFH�LQ�VXUURXQGLQJ�DUHDV�WR�ZKLFK�LW�GRHV�

QRW�SURYLGH�HOHFWULF�VHUYLFH��

�������������������������������������������
��0XQLFLSDOLWLHV�FDQQRW�SURYLGH�WHOHFRPPXQLFDWLRQV�LQ�DQ�DUHD�DOUHDG\�

VHUYHG�E\�D�FRRSHUDWLYH�ZLWK�IHZHU�WKDQ���������FXVWRPHUV��7HQQ��&RGH������
�������E���
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$V�PDSV�LQ�WKH�Order�VKRZ��WKLV�KDV�KDG�D�PDUNHG�HIIHFW��See Order 

$WWDFKPHQW�$��3$������0DQ\�DUHDV�VXUURXQGLQJ�(3%¶V�VHUYLFH�DUHD�KDYH�

QR²RU�MXVW�RQH²SURYLGHU�RI�,QWHUQHW�VHUYLFH�PHHWLQJ�WKH�&RPPLVVLRQ¶V�

GHILQLWLRQ�RI�EURDGEDQG��See also Order ������3$������FRPSDULQJ�VHUYLFH�WR�

QDWLRQDO�DYHUDJH���(3%�UHFHLYHV�³UHJXODU�UHTXHVWV´�IRU�,QWHUQHW�VHUYLFH�IURP�

UHVLGHQWV�RI�WKHVH�QHLJKERULQJ�FRPPXQLWLHV��DVNLQJ�(3%�WR�³SURYLGH�VHUYLFH�

LQ�DW�OHDVW�VRPH�DUHDV�WKDW�DUH�XQVHUYHG�WRGD\��DQG�WR�SURYLGH�UREXVW�

FRPSHWLWLRQ�LQ�RWKHU�DUHDV�WKDW�DUH�FXUUHQWO\�XQGHUVHUYHG�´�Order ������3$�

�����0DQ\�FRPPHQWV�LQ�WKH�UHFRUG�IURP�LQGLYLGXDOV�LQ�VXUURXQGLQJ�DUHDV�DOVR�

VWDWH�WKDW�H[LVWLQJ�EURDGEDQG�VHUYLFH�LV�LQDGHTXDWH�WR�PHHW�WKHLU�QHHGV��Id.�

Q�����3$������

(3%�SHWLWLRQHG�WKH�)&&�WR�SUHHPSW�7HQQHVVHH¶V�WHUULWRULDO�UHVWULFWLRQ�

VR�WKDW�LW�FRXOG�SURYLGH�VHUYLFH�WR�WKHVH�³GLJLWDO�GHVHUWV�´�Id.�������

D. The Order 

1. Finding of barriers to broadband investment and 
competition 

,Q�WKH�Order��WKH�)&&�SUHHPSWHG�WKH�WHUULWRULDO�UHVWULFWLRQ�LQ�7HQQHVVHH�

DQG�WKH�PDMRULW\�RI�WKH�UHVWULFWLRQV�LQ�1RUWK�&DUROLQD¶V�+�%�������Order ����

�3$�����,W�ILUVW�IRXQG�WKDW�WKHVH�ODZV�DUH�³EDUULHUV�WR�EURDGEDQG�LQIUDVWUXFWXUH�

LQYHVWPHQW´�DQG�FRPSHWLWLRQ�ZLWKLQ�WKH�PHDQLQJ�RI�6HFWLRQ������EHFDXVH��EXW�

IRU�WKHVH�SURYLVLRQV��³(3%�DQG�:LOVRQ�ZRXOG�OLNHO\�H[SDQG�WKHLU�EURDGEDQG�
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VHUYLFHV�LQWR�QHLJKERULQJ�FRPPXQLWLHV´�WR�³PHHW�H[LVWLQJ�GHPDQG´�IRU�WKRVH�

VHUYLFHV��Order ����������3$������

7KH�)&&�IRXQG�WKDW�WKH�WHUULWRULDO�UHVWULFWLRQ�LQ�7HQQHVVHH�ZDV�D�EDUULHU�

EHFDXVH�LW�H[SOLFLWO\�SURKLELWHG�WKH�SURYLVLRQ�RI�EURDGEDQG�RXWVLGH�RI�D�

XWLOLW\¶V�HOHFWULF�VHUYLFH�DUHD��Order ����������3$���������7KH�DJHQF\¶V�

DQDO\VLV�RI�WKH�1RUWK�&DUROLQD�ODZ¶V�PDQ\�SURYLVLRQV�ZDV�QHFHVVDULO\�PRUH�

H[WHQVLYH��)LUVW��WKH�DJHQF\�QRWHG�WKDW�WKH�SXUSRVH�RI�WKH�PDQ\�SURYLVLRQV�RI�

+�%�������DV�GHVFULEHG�E\�LWV�WLWOH��LV�³5HJXODWLQJ�/RFDO�*RYHUQPHQW�

&RPSHWLWLRQ�ZLWK�3ULYDWH�%XVLQHVV�´�Order ������3$������7KH�DJHQF\�

WKHUHIRUH�DQDO\]HG�WKH�RSHUDWLRQ�RI�WKH�VWDWXWH�³KROLVWLFDOO\��FRJQL]DQW�RI�WKH�

LQWHUUHODWLRQ�RI�LWV�VHYHUDO�SDUWV�´�Id.�7KH�)&&�FODULILHG�WKDW�³DQ\�VLQJOH�

UHJXODWRU\�SURYLVLRQ�RI�WKH�VWDWXWH��LI�FRQVLGHUHG�LQGHSHQGHQWO\��PLJKW�QRW�

DSSHDU�WR�LPSRVH�D�VLJQLILFDQW�EDUULHU�´�EXW�³WKH�FXPXODWLYH�HIIHFW�RI�D�VHULHV�

RI�LQWHUUHODWLQJ�SURYLVLRQV�FDQ�EHFRPH�D�EDUULHU�´�Id.�6RPH�RI�WKH�SURYLVLRQV�

GLUHFWO\�UDLVHG�FRVWV��VXFK�DV�UHTXLULQJ�D�PXQLFLSDO�SURYLGHU��LQ�SULFLQJ�LWV�

VHUYLFH��WR�LPSXWH�WKHRUHWLFDO�SULYDWH�VHFWRU�³FRVWV´�WKDW�WKH�PXQLFLSDO�

SURYLGHU�GRHV�QRW�DFWXDOO\�LQFXU��Id.������������3$���������2WKHU�SURYLVLRQV�

LPSRVHG�DV\PPHWULFDO�UHJXODWRU\�EXUGHQV�RQ�PXQLFLSDO�SURYLGHUV��id. �������

�����3$�������� RU�LPSRVHG�GHOD\��id. ������������3$�������²WKH�UHFRUG�

VKRZHG�WKDW�LW�ZRXOG�WDNH�DSSUR[LPDWHO\����PRQWKV�EHIRUH�D�PXQLFLSDO�
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SURYLGHU�FRXOG�DFWXDOO\�ODXQFK�D�SURMHFW��GXULQJ�ZKLFK�WLPH�LQFXPEHQW�

FRPSHWLWRUV�ZRXOG�KDYH�DFFHVV�WR�WKH�FRPSOHWH�EXVLQHVV�SODQ�RI�D�PXQLFLSDO�

VHUYLFH�DQG�FRXOG�UHVSRQG�DFFRUGLQJO\��$IWHU�H[WHQVLYH�DQDO\VLV��WKH�Order 

IRXQG�WKDW�WKH�FXPXODWLYH�HIIHFW�RI�WKHVH�REOLJDWLRQV�ZDV�WR�DFW�DV�D�EDUULHU�WR�

LQIUDVWUXFWXUH�LQYHVWPHQW�DQG�FRPSHWLWLRQ�E\�HIIHFWLYHO\�SUHYHQWLQJ�

PXQLFLSDO�SURYLGHUV�OLNH�:LOVRQ�IURP�RIIHULQJ�RU�H[SDQGLQJ�WKHLU�VHUYLFHV��Id.�

����������3$������,Q�IDFW��ZKLOH�³µQXPHURXV�SODQV�«�ZHUH�LQ�WKH�ZRUNV¶�WR�

GHYHORS�«�PXQLFLSDO�EURDGEDQG�QHWZRUNV�LQ�WKH�SHULRG�SULRU�WR�WKH�SDVVDJH�

RI�+�%�������«�DOO�ZHUH�GLVFRQWLQXHG�EHFDXVH�RI�+�%������´�DQG�QRQH�KDV�

EHHQ�EXLOW�VLQFH��Id.�

7KH�DJHQF\�GLG�QRW�ILQG�WKDW�HYHU\�SURYLVLRQ�RI�WKH�1RUWK�&DUROLQD�ODZ�

LV�D�EDUULHU�WR�LQIUDVWUXFWXUH�LQYHVWPHQW���Order ������������3$����������)RU�

H[DPSOH��WKH�ODZ�UHTXLUHV�PXQLFLSDO�SURYLGHUV�WR�NHHS�D�VHSDUDWH�VHW�RI�

DFFRXQWV�IRU�EURDGEDQG�VHUYLFH�DQG�WR�KDYH�SXEOLVKHG�DQ�LQGHSHQGHQW�DQQXDO�

UHSRUW���Id.��������3$�������%HFDXVH�WKLV�VHUYHV�DV�³VLPSO\�DQ�DFFRXQWLQJ�

VWDWXWH�´�LW�LV�QRW�D�EDUULHU�WR�EURDGEDQG�LQIUDVWUXFWXUH�DQG�LQYHVWPHQW���Id.�

2. Analysis of authority 

7KH�)&&�QH[W�FRQFOXGHG�WKDW�6HFWLRQ�����DXWKRUL]HG�WKH�DJHQF\�WR�

SUHHPSW�WKH�VWDWH�ODZV�LQ�TXHVWLRQ�DV�EDUULHUV�WR�EURDGEDQG�LQIUDVWUXFWXUH�

LQYHVWPHQW�DQG�FRPSHWLWLRQ��Order��������3$������,W�ILUVW�UXOHG��DV�LW�KDG�
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EHIRUH�DQG�DV�WKH�'�&��DQG�7HQWK�&LUFXLWV�KDG�DJUHHG��WKDW�6HFWLRQ�����LV�DQ�

DIILUPDWLYH�VRXUFH�RI�DXWKRULW\��UDWKHU�WKDQ�PHUHO\�DQ�H[KRUWDWLRQ��Id.�������

�3$������FLWLQJ�Verizon������)��G�DW������In re: FCC 11-161������)��G�DW�

�������7KH�DJHQF\�QH[W�KHOG�WKDW�6HFWLRQ�����JUDQWV�LW�WKH�SRZHU�WR�SUHHPSW�

LQ�DW�OHDVW�VRPH�LQVWDQFHV²IRU�H[DPSOH��ZKHUH�D�VWDWH�ODZ�DGGUHVVHV�RQO\�

SULYDWH�HQWLWLHV��Id.�������������3$���������$V�&RQJUHVV�ZRXOG�KDYH�EHHQ�

DZDUH�LQ�SDVVLQJ�WKH������VWDWXWH��WKH�DJHQF\�KDG�RIWHQ�SUHHPSWHG�VWDWH�ODZV�

WKDW�WKZDUWHG�IHGHUDO�FRPPXQLFDWLRQV�SROLF\��Id.��������3$������7KH�DJHQF\�

WKHUHIRUH�FRQFOXGHG�WKDW�WKH�SRZHU�WR�SUHHPSW�IHOO�ZLWKLQ�WKH�³PHDVXUHV�WR�

SURPRWH�FRPSHWLWLRQ�LQ�WKH�ORFDO�WHOHFRPPXQLFDWLRQV�PDUNHW´�DQG�³RWKHU�

UHJXODWLQJ�PHWKRGV´�VSHFLILHG�E\�VHFWLRQ�����D���DV�ZHOO�DV�WKH�DYDLODEOH�

³DFWLRQ>V@�WR�DFFHOHUDWH�>EURDGEDQG@�GHSOR\PHQW´�LQ�VHFWLRQ�����E���Id.�

7KH�)&&�QH[W�FRQFOXGHG�WKDW�6HFWLRQ�����JUDQWHG�WKH�DXWKRULW\�WR�

³SUHHPSW�VWDWH�ODZV�WKDW�UHJXODWH�WKH�SURYLVLRQ�RI�EURDGEDQG�E\�D�VWDWH¶V�

SROLWLFDO�VXEGLYLVLRQV�´�EXW�RQO\�ZKHQ�WKRVH�ODZV�VHUYH�³WR�HIIHFWXDWH�

FRPPXQLFDWLRQV�SROLF\�DV�RSSRVHG�WR�FRUH�VWDWH�FRQWURO�RI�SROLWLFDO�

VXEGLYLVLRQV�´�Order ������3$������7KH�DJHQF\�FODULILHG�WKDW�³D�GLIIHUHQW�

TXHVWLRQ�ZRXOG�EH�SUHVHQWHG´�E\�³D�ODZ�WKDW�JRHV�WR�D�VWDWH¶V�SRZHU�WR�

ZLWKKROG�DOWRJHWKHU�WKH�DXWKRULW\�WR�SURYLGH�EURDGEDQG�´�Id.��������3$������

7KH�DJHQF\�GUHZ�WKLV�OLQH�EHFDXVH�³DV�WKH�Verizon�FRXUW�QRWHG��VHFWLRQ�����LV�
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FDELQHG�E\�RXU�VXEMHFW�PDWWHU�MXULVGLFWLRQ�RYHU�µLQWHUVWDWH�������FRPPXQLFDWLRQ�

E\�ZLUH�DQG�UDGLR�¶�,W�LV�WKXV�RQO\�WKH�VWDWH�UHVWULFWLRQV�WKDW�WDUJHW�WKLV�VXEMHFW�

PDWWHU�WKDW�IDOO�ZLWKLQ�RXU�DXWKRULW\�WR�SUHHPSW�´�Id.��������3$������TXRWLQJ�

���8�6�&��������D����

3. Application to specific laws 

)LQDOO\��WKH�DJHQF\�IRXQG�WKDW�WKH�ODZV�LQ�TXHVWLRQ�VHUYHG�WR�HIIHFWXDWH�

VWDWH�FRPPXQLFDWLRQV�SROLF\�JRDOV�DQG�VR�FRXOG�EH�SUHHPSWHG�XQGHU�6HFWLRQ�

�����5HJDUGLQJ�WKH�WHUULWRULDO�UHVWULFWLRQ�LQ�7HQQHVVHH��WKH�)&&�QRWHG�WKDW�

³XQGHU�7HQQHVVHH�ODZ��(3%�LV�DFWXDOO\�IUHH�«�WR�EXLOG�D�VWDWHZLGH�ILEHU�

QHWZRUN�XQGHU�LWV�DXWKRULW\�DV�D�WHOHFRPPXQLFDWLRQV�SURYLGHU�>WKURXJK�D�

VHSDUDWH�VWDWXWRU\�SURYLVLRQ@²LW�VLPSO\�FDQQRW�XVH�WKDW�QHWZRUN�WR�SURYLGH�

EURDGEDQG�RXWVLGH�LWV�HOHFWULF�VHUYLFH�DUHD�´�Order �������3$������7KH�DJHQF\�

FRQFOXGHG�WKDW�WKLV�³VWDWXWRU\�VFKHPH�GRHV�QRW�IXUWKHU�DQ\�FRUH�VWDWH�IXQFWLRQ�

RI�RUGHULQJ�LWV�SROLWLFDO�VXEGLYLVLRQV��VXFK�DV�OLPLWLQJ�WKH�H[SHQGLWXUHV�RI�D�

FLW\��RU�SUHYHQWLQJ�RQH�FRPPXQLW\�IURP�EXLOGLQJ�D�QHWZRUN�LQ�DQRWKHU�

FRPPXQLW\�´�5DWKHU��³>L@W�VHUYHV�H[FOXVLYHO\�WR�HIIHFWXDWH�VWDWH�

FRPPXQLFDWLRQV�SROLF\�SUHIHUHQFHV�´�³SUHVXPDEO\´�WR�SURWHFW�³LQFXPEHQW�

EURDGEDQG�SURYLGHUV�>IURP@�FRPSHWLWLRQ�>ZLWK@�SXEOLF�SURYLGHUV�IURP�

QHLJKERULQJ�DUHDV�´�Id.�%HFDXVH�WKH�ODZ�WDUJHWHG�LQWHUVWDWH�FRPPXQLFDWLRQV�

SROLF\��LW�IHOO�ZLWKLQ�WKH�VFRSH�RI�6HFWLRQ����¶V�SUHHPSWLRQ��Id.�
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7KH�)&&�QH[W�IRXQG�WKDW�1RUWK�&DUROLQD¶V�+�%������OLNHZLVH�WDUJHWHG�

FRPSHWLWLRQ�SROLF\��)RU�H[DPSOH��WKH�&RPPLVVLRQ�QRWHG��WKH�$FW¶V�WLWOH�LV�

³$Q�$FW�WR�3URWHFW�-REV�DQG�,QYHVWPHQW�E\�5HJXODWLQJ�/RFDO�*RYHUQPHQW�

&RPSHWLWLRQ�ZLWK�3ULYDWH�%XVLQHVV�´�DQG�WKH�SUHDPEOH�RI�WKH�VWDWXWH�H[SODLQV�

WKDW�WKH�ODZ�VHUYHV�³WR�SURWHFW�MREV�DQG�SURPRWH�LQYHVWPHQW�������WR�HQVXUH�WKDW�

WKH�6WDWH�GRHV�QRW�LQGLUHFWO\�VXEVLGL]H�FRPSHWLWLRQ�ZLWK�SULYDWH�LQGXVWU\�´�

Order��������3$������&RPPHQWHUV�LQ�VXSSRUW�RI�+�%������OLNHZLVH�

FRQWLQXDOO\�HPSKDVL]HG�WKDW�WKH�JRDO�RI�WKH�ODZ�ZDV�WR�FUHDWH�D�³OHYHO�SOD\LQJ�

ILHOG´�RI�FRPSHWLWLRQ�LQ�WKH�EURDGEDQG�PDUNHW��Id. Q������3$������

7KH�DJHQF\�FORVHO\�H[DPLQHG�WKH�LQGLYLGXDO�SURYLVLRQV�RI�WKH�ODZ��

ZKLFK�LW�FRQFOXGHG�FROOHFWLYHO\�³UHJXODWH�QRW�LVVXHV�RI�VWDWH�VRYHUHLJQW\�DQG�

SROLWLFDO�GHWHUPLQDWLRQ��EXW�UDWKHU�WKH�PHFKDQLFV�RI�KRZ�D�FLW\�PD\�SURYLGH�D�

VHUYLFH�LW�LV�DXWKRUL]HG�WR�SURYLGH�´�Id.��������3$������7KH�DJHQF\�

KLJKOLJKWHG��IRU�H[DPSOH��WKH�UHTXLUHPHQW�WKDW�D�PXQLFLSDO�SURYLGHU�LPSXWH�

WKHRUHWLFDO�³FRVWV�´�DQG�VLPLODUO\�HPSKDVL]HG�DQRWKHU�VHW�RI�³OHYHO�SOD\LQJ�

ILHOG�REOLJDWLRQV´�WKDW�UHTXLUHG�PXQLFLSDOLWLHV�WR�REH\�DOO�ODZV�WKDW�PLJKW�

DSSO\�WR�SULYDWH�SURYLGHUV��ZKLOH�QRW�UHOLHYLQJ�WKH�PXQLFLSDOLW\�RI�WKH�PDQ\�

REOLJDWLRQV�WKDW�GR�QRW�DSSO\�WR�SULYDWH�FRPSDQLHV���Id. ������������3$����

�����%HFDXVH�WKLV�VHW�RI�REOLJDWLRQV��HVSHFLDOO\�ZKHQ�FRQVLGHUHG�WRJHWKHU��

DLPHG�WR�³SURWHFW�LQFXPEHQW�,63V�IURP�ZKDW�>WKH�VWDWH@�DSSDUHQWO\�UHJDUGV�DV�
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µXQIDLU¶�FRPSHWLWLRQ�´�WKH�DJHQF\�IRXQG�WKDW�WKH�ODZ�³VWHSV�SUHFLVHO\�LQWR�WKH�

UROH�UHVHUYHG�WR�WKH�&RPPLVVLRQ�LQ�UHJXODWLQJ�LQWHUVWDWH�FRPPXQLFDWLRQV�´�

DQG�VR�IHOO�ZLWKLQ�WKH�VFRSH�RI�6HFWLRQ����¶V�SUHHPSWLRQ��Id.��������3$������

7KH�DJHQF\�WKHUHIRUH�SUHHPSWHG�ERWK�WKH�WHUULWRULDO�UHVWULFWLRQ�LQ�

7HQQHVVHH�DQG�WKH�SURYLVLRQV�RI�WKH�1RUWK�&DUROLQD�ODZ�WKDW�LW�KDG�LGHQWLILHG�

DV�EDUULHUV����

SUMMARY OF ARGUMENT 

7KLV�FDVH�WHVWV�ZKHWKHU�VWDWHV�FDQ�UHVWULFW�FRPSHWLWLRQ�DQG�EURDGEDQG�

GHSOR\PHQW�LQ�LQWHUVWDWH�FRPPXQLFDWLRQV�PDUNHWV²GLUHFWO\�FRXQWHU�WR�

IHGHUDO�SROLF\²E\�HQDEOLQJ�WKHLU�FLWLHV�WR�SURYLGH�VHUYLFH��EXW�WKHQ�EXUGHQLQJ�

WKH�PDQQHU�RI�WKDW�SURYLVLRQ�LQ�RUGHU�WR�SURWHFW�SULYDWH��LQFXPEHQW�SURYLGHUV�

�HYHQ�LQ�DUHDV�ZKHUH�WKRVH�SURYLGHUV�KDYH�FKRVHQ�QRW�WR�SURYLGH�EURDGEDQG���

%HIRUH�WKH�DJHQF\��RQH�RI�WKH�VSRQVRUV�RI�WKH�1RUWK�&DUROLQD�VWDWXWH�ILOHG�D�

FRPPHQW�³UHVSHFWIXOO\�UHTXHVW>LQJ@�«�WKDW�GHFLVLRQV�UHJDUGLQJ�KRZ�EHVW�WR´�

HQVXUH�EURDGEDQG�GHSOR\PHQW�LQ�1RUWK�&DUROLQD�³EH�OHIW�WR�1RUWK�&DUROLQD¶V�

HOHFWHG�RIILFLDOV�´�See 7LOOLV�&RPPHQWV�DW����5$��������%XW�WKDW�SOHD�LV�

FRUUHFWO\�DGGUHVVHG�WR�&RQJUHVV��QRW�WKH�&RPPLVVLRQ��7KH�QDWLRQ¶V�

EURDGEDQG�LQIUDVWUXFWXUH�LV�D�PDWWHU�RI�LQWHUVWDWH�FRPPHUFH��VTXDUHO\�LQ�WKH�

SXUYLHZ�RI�WKH�IHGHUDO�JRYHUQPHQW�DQG�JRYHUQHG�E\�WKH�&RPPXQLFDWLRQV�

$FW��&RQJUHVV�DQG�WKH�)&&�KDYH�UHSHDWHGO\�HPSKDVL]HG�WKH�LPSRUWDQFH�RI�
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LQFUHDVHG�EURDGEDQG�GHSOR\PHQW��DQG�LQ�6HFWLRQ������&RQJUHVV�GLUHFWHG�WKDW�

WKH�&RPPLVVLRQ�³VKDOO´�UHPRYH�EDUULHUV�WR�EURDGEDQG�GHSOR\PHQW��,Q�WKH�

Order��WKH�&RPPLVVLRQ�PDGH�H[WHQVLYH�ILQGLQJV��XQFRQWHVWHG�KHUH��WKDW�WKH�

WZR�VWDWH�ODZV�DUH�VXFK�EDUULHUV��,QGHHG��-XGJH�6LOEHUPDQ�RI�WKH�'�&��&LUFXLW�

SUHYLRXVO\�GHVFULEHG�VXFK�ODZV�DV�³SDUDGLJPDWLF�EDUULHU>V@�WR�LQIUDVWUXFWXUH�

LQYHVWPHQW´�ZLWKLQ�WKH�PHDQLQJ�RI�6HFWLRQ������Verizon������)��G�DW�����Q���

�6LOEHUPDQ��-���FRQFXUULQJ�LQ�SDUW�DQG�GLVVHQWLQJ�LQ�SDUW���

7KHQ��EDVHG�RQ�D�FDUHIXO�H[DPLQDWLRQ�RI�WKH�VSHFLILF�ODZV�DW�LVVXH��WKH�

&RPPLVVLRQ�GHWHUPLQHG�WKDW�WKHVH�WZR�ODZV�VHUYHG�WR�UHJXODWH�LQWHUVWDWH�

FRPSHWLWLRQ�LQ�WKH�EURDGEDQG�PDUNHW��DV�RSSRVHG�WR�H[HUFLVLQJ�WUDGLWLRQDO�

VWDWH�FRQWURO�RYHU�SROLWLFDO�VXEGLYLVLRQV��6WDWH�DQG�IHGHUDO�SROLF\�RQ�LQWHUVWDWH�

FRPSHWLWLRQ�ZHUH�WKXV�LQ�GLUHFW�FRQIOLFW��8QGHU�WKH�&RPPHUFH�DQG�

6XSUHPDF\�&ODXVHV��VWDWH�SROLF\�PXVW�JLYH�ZD\��6LQFH�DW�OHDVW�������ZKHQ�WKH�

6XSUHPH�&RXUW�XSKHOG�IHGHUDO�SUHHPSWLRQ�RI�D�VWDWH�JUDQWHG�VKLSSLQJ�

PRQRSRO\�DV�FRXQWHU�WR�IHGHUDO�SROLF\�LQ�LQWHUVWDWH�PDUNHWV��FRXUWV�KDYH�

UHFRJQL]HG�WKDW�ZKHQ�IHGHUDO�DQG�VWDWH�UHJXODWLRQ�RI�LQWHUVWDWH�FRPPHUFH�

FRQIOLFW��IHGHUDO�ODZ�³LV�VXSUHPH��DQG�WKH�ODZ�RI�WKH�6WDWH��WKRXJK�HQDFWHG�LQ�

WKH�H[HUFLVH�RI�SRZHUV�QRW�FRQWURYHUWHG��PXVW�\LHOG�WR�LW�´�Gibbons v. Ogden��

���8�6�����������������0DUVKDOO��&�-����
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3HWLWLRQHUV¶�DUJXPHQWV�DJDLQVW�WKLV�SUHHPSWLRQ�DUH�XQDYDLOLQJ��

7HQQHVVHH�VHHNV�WR�UHYLYH�WKH�GLVFUHGLWHG�DUJXPHQW�WKDW�6HFWLRQ�����LV�RQO\�

DQ�H[KRUWDWLRQ�DQG�QRW�DQ�DIILUPDWLYH�VRXUFH�RI�DXWKRULW\��%XW�WKH�

&RPPLVVLRQ�KDV�UHSHDWHGO\�IRXQG�WR�WKH�FRQWUDU\��DQG�ERWK�IHGHUDO�FRXUWV�WR�

UHYLHZ�WKH�LVVXH�KDYH�DJUHHG�WKDW��LQ�PDQGDWLQJ�WKDW�WKH�DJHQF\�³VKDOO´�

HQFRXUDJH�WKH�GHSOR\PHQW�RI�EURDGEDQG��WKH�DJHQF\�UHDVRQDEO\�GHWHUPLQHG�

WKDW�³&RQJUHVV�«�QHFHVVDULO\�LQYHVWHG�WKH�&RPPLVVLRQ�ZLWK�WKH�VWDWXWRU\�

DXWKRULW\�WR�FDUU\�RXW�WKRVH�DFWV�´�Verizon������)��G�DW������7KLV�&RXUW�VKRXOG�

UHMHFW�7HQQHVVHH¶V�DUJXPHQWV�WR�WKH�FRQWUDU\���

7KH�&RPPLVVLRQ�ZDV�HTXDOO\�UHDVRQDEOH�WR�FRQFOXGH�WKDW�6HFWLRQ�����

DOORZV�SUHHPSWLRQ�KHUH��)LUVW��WKH�&RPPLVVLRQ�IRXQG�WKDW�WKH�VWDWXWH�

DXWKRUL]HV�SUHHPSWLRQ�LQ�JHQHUDO��IRU�H[DPSOH��RI�D�VWDWH�ODZ�WKDW�DGGUHVVHV�

RQO\�SULYDWH�SURYLGHUV��6HFWLRQ�����VHWV�RXW�D�EURDG�DQG�XUJHQW�PDQGDWH��

UHTXLULQJ�WKDW�WKH�)&&�³VKDOO´�XVH�³PHDVXUHV�´�³PHWKRGV�´�DQG�³DFWLRQ>V@´�WR�

DFFHOHUDWH�EURDGEDQG�GHSOR\PHQW�DQG�SURPRWH�FRPSHWLWLRQ��&RQJUHVV�GUDIWHG�

WKLV�EURDG�ODQJXDJH�DJDLQVW�WKH�EDFNGURS�RI�GHFDGHV�RI�)&&�DFWLRQV�

SUHHPSWLQJ�VWDWH�ODZV�WKDW�UXQ�FRXQWHU�WR�IHGHUDO�FRPPXQLFDWLRQV�SROLF\��DQG�

LW�LV�UHDVRQDEOH�WR�FRQFOXGH�WKDW�&RQJUHVV�LQWHQGHG�SUHHPSWLRQ�WR�EH�DPRQJ�

WKH�WRROV�WKH�DJHQF\�ZRXOG�XVH�WR�³UHPRYH´�D�VWDWH�ODZ�³EDUULHU´�WR�WKHVH�

IHGHUDO�JRDOV��
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3HWLWLRQHUV�DUJXH�WKDW�WKH�DJHQF\¶V�SUHHPSWLRQ�GHWHUPLQDWLRQ�KHUH�LV�

GLIIHUHQW�LQ�NLQG�EHFDXVH�WKHVH�ODZV�UHJXODWH�PXQLFLSDO�EURDGEDQG�SURYLGHUV��

%XW�WKH�&RPPLVVLRQ�GUHZ�D�FDUHIXO�OLQH�EHWZHHQ�ODZV�WKDW�JR�WR�D�VWDWH¶V�FRUH�

VRYHUHLJQ�FRQWURO�RI�LWV�SROLWLFDO�VXEGLYLVLRQV��DQG�WKRVH�WKDW�LQVWHDG�

HIIHFWXDWH�D�VWDWH¶V�SROLF\�SUHIHUHQFHV�UHJDUGLQJ�LQWHUVWDWH�FRPSHWLWLRQ�LQ�WKH�

ILHOG�RI�FRPPXQLFDWLRQV��,W�LV�RQO\�WKH�ODWWHU�WKDW�WKH�)&&�IRXQG�DXWKRULW\�WR�

SUHHPSW��WKXV�DYRLGLQJ�LQWUXVLRQ�LQWR�D�VWDWH¶V�VRYHUHLJQ�SUHURJDWLYHV��$QG�

DOWKRXJK�SHWLWLRQHUV¶�EULHIV�GHVFULEH�WKHLU�ODZV�LQ�WKH�PRVW�DEVWUDFW�DQG�

FXUVRU\�WHUPV��RQ�FORVHU�LQVSHFWLRQ��WKHUH�FDQ�EH�OLWWOH�GLVSXWH�WKDW�WKH ODZV�

VHUYH�WR�UHJXODWH�EURDGEDQG�FRPSHWLWLRQ��,QGHHG��1RUWK�&DUROLQD�FRQFHGHV�DV�

PXFK��1&�%U�������DQG�WKH�RSHUDWLRQ�RI�WKH�ODZ�FHUWDLQO\�EHDUV�WKLV�RXW��VXFK�

DV�WKH�UHTXLUHPHQW�WKDW�PXQLFLSDO�SURYLGHUV�LPSXWH�SKDQWRP�FRVWV�DLPHG�WR�

PLUURU�FRVWV�ERUQH�E\�SULYDWH�SURYLGHUV��6LPLODUO\��LQ�7HQQHVVHH��D�PXQLFLSDO�

HOHFWULF�FRPSDQ\�PD\�IXQG�DQG�EXLOG�D�ILEHU�QHWZRUN�WKURXJKRXW�DOPRVW�DOO�RI�

WKH�VWDWH�DQG�XVH�WKDW�QHWZRUN�WR�SURYLGH�SKRQH�VHUYLFH��LW�VLPSO\�FDQQRW�XVH�

WKDW�YHU\�VDPH�QHWZRUN�WR�SURYLGH�EURDGEDQG�LQ�FRPSHWLWLRQ�ZLWK�SULYDWH�

SURYLGHUV��6XFK�ODZV�GR�QRW�SURWHFW�WD[SD\HUV�RU�PDQDJH�UHODWLRQV�EHWZHHQ�

QHLJKERULQJ�WRZQV��7KH\�VHUYH�RQO\�WR�UHJXODWH�LQWHUVWDWH�FRPSHWLWLRQ��GHQ\�

EURDGEDQG�,QWHUQHW�VHUYLFH�WR�SHRSOH�ZKR�ZDQW�DQG�QHHG�LW��DQG�SURWHFW�
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LQFXPEHQW�SURYLGHUV���&RQWUDU\�WR�SHWLWLRQHUV¶�FODLPV��WKLV�VRUW�RI�UHJXODWLRQ�

RI�FRPSHWLWLRQ�LV�QRW�D�FRUH�VRYHUHLJQ�IXQFWLRQ���

7HQQHVVHH�XUJHV�WKDW�DQ\�IHGHUDO�LQWHUIHUHQFH�ZLWK�D�VWDWH¶V�FRQWURO�RI�

LWV�SROLWLFDO�VXEGLYLVLRQV�LV�XQFRQVWLWXWLRQDO��7KDW�LV�QRW�WKH�ODZ��DV�H[SODLQHG�

EHORZ��DQG�WKH�Nixon�&RXUW²LQ�UHYLHZLQJ�ZKHWKHU�&RQJUHVV�KDG�LQWHQGHG�WR�

SUHHPSW�HYHQ�DQ�RXWULJKW�VWDWH�EDQ�RQ�WKH�PXQLFLSDO�SURYLVLRQ�RI�

WHOHFRPPXQLFDWLRQV²QHYHU�LQGLFDWHG�WKDW�LW�ZRXOG�EH�XQFRQVWLWXWLRQDO�IRU�

&RQJUHVV�WR�GR�VR��LI�WKDW�VWDWXWH�ZHUH�FOHDU���See Nixon v. Missouri Municipal 

League������8�6��������������7HQQHVVHH¶V�FRQVWLWXWLRQDO�DUJXPHQW�DOVR�

SURYHV�WRR�PXFK��%\�LWV�ORJLF��D�VWDWH�FRXOG�HVWDEOLVK�PXQLFLSDO�EURDGEDQG�

SURYLGHUV�WKDW�ZHUH�XQFRQVWUDLQHG�E\�any IHGHUDO�ODZ��LQFOXGLQJ�WKRVH�RI�

JHQHUDO�DSSOLFDELOLW\�WR�DOO�SULYDWH�SURYLGHUV�VXFK�DV�OLPLWDWLRQ�RQ�D�UDGLR�

OLFHQVHH¶V�EURDGFDVW�IUHTXHQF\�DQG�VWUHQJWK��EHFDXVH�DQ\�IHGHUDO�OLPLW�RQ�FLW\�

SURYLGHUV�ZRXOG�LQWUXGH�RQ�WKH�VWDWH¶V�³LQYLRODWH´�VRYHUHLJQW\��7KDW�ZRXOG�

DOORZ�VWDWHV�WR�XVH�WKH�VKLHOG�RI�VWDWH�VRYHUHLJQW\�DV�D�VZRUG�WR�GHIHDW�IHGHUDO�

SROLF\�LQ�LQWHUVWDWH�FRPPHUFH��

,Q�OLJKW�RI�WKH�)&&¶V�H[FOXVLYH�IRFXV�RQ�ODZV�UHODWHG�WR�LQWHUVWDWH�

FRPSHWLWLRQ��Gregory v. Ashcroft�KDV�QR�EHDULQJ�KHUH������8�6��������������

7KDW�FDVH�FHQWHUHG�RQ�WKH�TXDOLILFDWLRQV�IRU�D�VWDWH¶V�FRQVWLWXWLRQDO�RIILFHUV��³D�

GHFLVLRQ�RI�WKH�PRVW�IXQGDPHQWDO�VRUW�IRU�D�VRYHUHLJQ�HQWLW\�´�id.�DW������QRW�
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RQ�VWDWH�SROLF\�UHJDUGLQJ�LQWHUVWDWH�FRPPHUFH�LQ�DQ�DUHD�WKDW�KDV�ORQJ�EHHQ�

UHJXODWHG�E\�WKH�)&&��Nixon LV�OLNHZLVH�LQDSSRVLWH��7KHUH��WKH�&RXUW��

HQGRUVLQJ�WKH�)&&¶V�OHJDO�FRQVWUXFWLRQ��ZRUULHG�DERXW�³VWUDQJH�DQG�

LQGHWHUPLQDWH�UHVXOWV´�ZKHQ�D�FLW\�ZDV�IUHHG�IURP�D�IODW�EDQ�RQ�SURYLGLQJ�

WHOHFRPPXQLFDWLRQV�VHUYLFH�EXW�KDG�QR�DIILUPDWLYH�DXWKRUL]DWLRQ�WR�SURYLGH�

VXFK�VHUYLFH������8�6� DW������$V�WKH�FLW\�,QWHUYHQRUV¶�EULHIV�PDNH�FOHDU��WKDW�

LV�QRW�WKH�FDVH�KHUH�EHFDXVH�FLWLHV�LQ�7HQQHVVHH�DQG�1RUWK�&DUROLQD�KDYH�

DXWKRULW\�WR�SURYLGH�VHUYLFH�XQGHU�VWDWH�ODZ�DIWHU�WKH�&RPPLVVLRQ¶V�

SUHHPSWLRQ�GHWHUPLQDWLRQ²WKH�SUHHPSWHG�ODZV�VHUYHG�DV�UHVWUDLQWV�RQO\��

7R�EH�VXUH��VRPH�VWDWH�ODZV�FRXOG�SUHVHQW�FORVH�TXHVWLRQV�XQGHU�WKH�OLQH�

WKH�DJHQF\�KDV�GUDZQ��%XW�WKDW�GRHV�QRW�PHDQ�WKDW�WKH�)&&�LV�SRZHUOHVV�WR�

IXOILOO�LWV�PDQGDWH�WR�SURPRWH�EURDGEDQG�LQ�DOO�FDVHV��7KH�FDVHV�EHIRUH�WKLV�

&RXUW�LQYROYH�WZR�DGMXGLFDWLRQV�RI�VSHFLILF�VWDWH�ODZV��DQG�WKH�UHFRUG�VKRZV�

WKDW�these ODZV�VHUYH�FRPPXQLFDWLRQV�FRPSHWLWLRQ�SROLF\�JRDOV�WKDW�DUH�LQ�

GLUHFW�FRQIOLFW�ZLWK�IHGHUDO�ODZ��7KH�ODZV�PXVW�JLYH�ZD\���

STANDARD OF REVIEW 

3HWLWLRQHUV�FKDOOHQJH�WKH�&RPPLVVLRQ¶V�LQWHUSUHWDWLRQ�RI�WKH�VFRSH�RI�

6HFWLRQ������D�VWDWXWH�WKDW�WKH�DJHQF\�DGPLQLVWHUV���$V�1RUWK�&DUROLQD�

FRQFHGHV��1&�%U�������WKLV�FRXUW�VKRXOG�UHYLHZ�WKDW�LQWHUSUHWDWLRQ�XQGHU�WKH�

IDPLOLDU�WZR�VWHS�IUDPHZRUN�RI�Chevron, U.S.A., Inc. v. Natural Resources 
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Defense Council, Inc.������8�6��������������³)LUVW��DOZD\V��LV�WKH�TXHVWLRQ�

ZKHWKHU�&RQJUHVV�KDV�GLUHFWO\�VSRNHQ�WR�WKH�SUHFLVH�TXHVWLRQ�DW�LVVXH�´�Metro. 

Hosp. v. U.S. Dep't of Health & Human Servs.������)��G������������WK�&LU��

�������TXRWLQJ�Chevron������8�6��DW����±�����,I�QRW��³WKH�TXHVWLRQ�IRU�WKH�

FRXUW�LV�ZKHWKHU�WKH�DJHQF\¶V�DQVZHU�LV�EDVHG�RQ�D�SHUPLVVLEOH�FRQVWUXFWLRQ�

RI�WKH�VWDWXWH�´�Id.��TXRWLQJ�Chevron������8�6� DW�������7KLV�UXOH�LV�³URRWHG�LQ�

D�EDFNJURXQG�SUHVXPSWLRQ´�WKDW�&RQJUHVV�³NQRZV�WR�VSHDN�LQ�SODLQ�WHUPV�

ZKHQ�LW�ZLVKHV�WR�FLUFXPVFULEH��DQG�LQ�FDSDFLRXV�WHUPV�ZKHQ�LW�ZLVKHV�WR�

HQODUJH��DJHQF\�GLVFUHWLRQ�´�City of Arlington, Tex. v. FCC������6��&W��������

�������������0RUHRYHU��WKLV�VDPH�UXOH�DSSOLHV�LQ�TXHVWLRQV�JRLQJ�WR�WKH�VFRSH�

RI�DQ�DJHQF\¶V�SRZHUV��³>1@R�µH[FHSWLRQ�H[LVWV�WR�WKH�QRUPDO�>GHIHUHQWLDO@�

VWDQGDUG�RI�UHYLHZ¶�IRU�µMXULVGLFWLRQDO�RU�OHJDO�TXHVWLRQ>V@�FRQFHUQLQJ�WKH�

FRYHUDJH¶�RI�DQ�$FW�´�Id.�DW�������TXRWLQJ�NLRB v. City Disposal Systems, 

Inc.������8�6������������Q�����������DOWHUDWLRQV�LQ�RULJLQDO����&RQWUDU\�WR�

7HQQHVVHH¶V�DVVHUWLRQ�WKDW�³QR�GHIHUHQFH�LV�RZHG´�WR�DQ�DJHQF\�LQWHUSUHWDWLRQ�

ZKHUH�SUHHPSWLRQ�LV�DW�LVVXH��%U������WKH�6XSUHPH�&RXUW�KDV�³GHIHUUHG�WR�WKH�

)&&¶V�DVVHUWLRQ�WKDW�LWV�EURDG�UHJXODWRU\�DXWKRULW\�H[WHQGV�WR�SUH�HPSWLQJ�

FRQIOLFWLQJ�VWDWH�UXOHV�´�Id.�DW�������FLWLQJ�City of New York v. FCC������8�6��

���������������Capital Cities Cable, Inc. v. Crisp������8�6��������������������
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,QWHUYHQRU�1$58&�DOVR�DUJXHV�WKDW�WKH�)&&�ZDV�DUELWUDU\�DQG�

FDSULFLRXV��7KLV�³VWDQGDUG�RI�UHYLHZ�LV�D�QDUURZ�RQH�´�Citizens Coal Council 

v. EPA������)��G������������WK�&LU���������³$Q�DJHQF\�UXOH�LV�µDUELWUDU\�RU�

FDSULFLRXV¶�LI�WKH�DJHQF\�KDV�UHOLHG�RQ�IDFWRUV�ZKLFK�&RQJUHVV�KDV�QRW�

LQWHQGHG�LW�WR�FRQVLGHU��HQWLUHO\�IDLOHG�WR�FRQVLGHU�DQ�LPSRUWDQW�DVSHFW�RI�WKH�

SUREOHP��RIIHUHG�DQ�H[SODQDWLRQ�IRU�LWV�GHFLVLRQ�WKDW�UXQV�FRXQWHU�WR�WKH�

HYLGHQFH�EHIRUH�WKH�DJHQF\��RU�LV�VR�LPSODXVLEOH�WKDW�LW�FRXOG�QRW�EH�DVFULEHG�

WR�D�GLIIHUHQFH�LQ�YLHZ�RU�WKH�SURGXFW�RI�DJHQF\�H[SHUWLVH�´�Id.��TXRWLQJ�

Motor Vehicle Ass’n v. State Farm Mut. Auto. Ins. Co.������8�6���������

���������

7KH�FRQVWLWXWLRQDO�FKDOOHQJH�WR�WKH�Order ³LV�VXEMHFW�WR�de novo 

UHYLHZ�´�Nat’l Oilseed Processors Ass’n v. OSHA������)��G�������������'�&��

&LU���������7KH�SUHVHQFH�RI�D�FRQVWLWXWLRQDO�FODLP��KRZHYHU��GRHV�QRW�DIIHFW�

WKH�VWDQGDUG�RI�UHYLHZ�IRU�QRQ�FRQVWLWXWLRQDO�LVVXHV��See Cablevision Sys. 

Corp. v. FCC������)��G�����������'�&��&LU���������FRXUWV�GR�QRW�³DEDQGRQ�

Chevron GHIHUHQFH�DW�WKH�PHUH�PHQWLRQ�RI�D�SRVVLEOH�FRQVWLWXWLRQDO�SUREOHP´��

�LQWHUQDO�TXRWDWLRQ�PDUNV�RPLWWHG���
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ARGUMENT 

I. SECTION 706 EMPOWERS THE FCC TO PREEMPT 
STATE LAWS THAT REGULATE INTERSTATE 
COMMUNICATIONS COMPETITION POLICY, EVEN 
WHEN THOSE LAWS FOCUS ON MUNICIPAL 
PROVIDERS. 

A. The agency reasonably concluded that Section 706 
authorizes preemption. 

1. Section 706 is an affirmative source of authority. 

&RQJUHVV�KDV�JLYHQ�WKH�³&RPPLVVLRQ�«�H[SDQVLYH�SRZHUV�«�>DQG@�D�

FRPSUHKHQVLYH�PDQGDWH´�WR�DGGUHVV�LVVXHV�LQ�WKH�³IOXLG�DQG�G\QDPLF´�ILHOG�RI�

FRPPXQLFDWLRQV��Nat’l Broadcasting Co., Inc. v. United States������8�6�������

���������������7KH�)&&¶V�UHVSRQVLELOLWLHV�DQG�DXWKRULW\�DPRXQW�WR�³D�XQLILHG�

DQG�FRPSUHKHQVLYH�UHJXODWRU\�V\VWHP´�IRU�WKH�FRPPXQLFDWLRQV�LQGXVWU\�WKDW�

DOORZV�D�VLQJOH�DJHQF\�WR�³PDLQWDLQ��WKURXJK�DSSURSULDWH�DGPLQLVWUDWLYH�

FRQWURO��D�JULS�RQ�WKH�G\QDPLF�DVSHFWV´�RI�WKLV�LQGXVWU\��FCC v. Pottsville 

Broadcasting Co.������8�6����������������������

(QFRXUDJLQJ�EURDGEDQG�GHSOR\PHQW�LV�FHQWUDO�WR�WKH�)&&¶V�PDQGDWH��

%URDGEDQG�,QWHUQHW�³IDOOV�FRPIRUWDEO\�ZLWKLQ�WKH�&RPPLVVLRQ¶V�MXULVGLFWLRQ´�

RYHU�³DOO�LQWHUVWDWH�DQG�IRUHLJQ�FRPPXQLFDWLRQ�E\�ZLUH�RU�UDGLR�´�Verizon��

����)��G�DW���������DQG�WKURXJK�6HFWLRQ������&RQJUHVV�KDV�VKRZQ�D�XQLTXH�

OHYHO�RI�FRQFHUQ��%RWK�6HFWLRQV�����D��DQG��E��GLUHFW�WKDW�WKH�&RPPLVVLRQ�

³VKDOO´�WDNH�DFWLRQ�WR�SURPRWH�EURDGEDQG�GHSOR\PHQW��6HFWLRQ�����E���
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PRUHRYHU��LV�XQLTXH�LQ�UHTXLULQJ�WKH�&RPPLVVLRQ�WR�VWXG\�EURDGEDQG�

GHSOR\PHQW�UHJXODUO\�DQG�UHTXLULQJ�WKH�&RPPLVVLRQ�WR�DFW�LI�LW�ILQGV�WKDW�

EURDGEDQG�LV�QRW�EHLQJ�GHSOR\HG�WR�³DOO´�$PHULFDQV�LQ�D�UHDVRQDEOH�DQG�

WLPHO\�PDQQHU��$QG�PRUH�JHQHUDOO\��&RQJUHVV�KDV�UHSHDWHGO\�UHFRJQL]HG�WKH�

LQFUHDVLQJ�LPSRUWDQFH�RI�HQFRXUDJLQJ�WKH�GHSOR\PHQW�RI�D�UREXVW�EURDGEDQG�

LQIUDVWUXFWXUH���)RU�H[DPSOH��LQ�������&RQJUHVV�DPHQGHG�6HFWLRQ�����E��WR�

UHTXLUH�WKDW�WKH�&RPPLVVLRQ�LVVXH�LWV�EURDGEDQG�UHSRUW�DQQXDOO\��UDWKHU�WKDQ�

³UHJXODUO\�´�DQG�WR�UHTXLUH�WKDW�WKH�UHSRUW�LQFOXGH�³>G@HPRJUDSKLF�LQIRUPDWLRQ�

IRU�XQVHUYHG�DUHDV´�DQG�DQ�LQWHUQDWLRQDO�FRPSDULVRQ��See %URDGEDQG�'DWD�

,PSURYHPHQW�$FW��3XE��/��1R�����±���������������6WDW���������������$QG�LQ�

������&RQJUHVV�VHW�DVLGH������ELOOLRQ�LQ�JUDQWV�WR�VSXU�EURDGEDQG�

LQIUDVWUXFWXUH�LQYHVWPHQW�IRU�³XQVHUYHG´�DQG�³XQGHUVHUYHG´�FRPPXQLWLHV��DQG�

IXUWKHU�WDVNHG�WKH�)&&�ZLWK�GHYHORSLQJ�D�QDWLRQDO�EURDGEDQG�SODQ�WR�³HQVXUH�

WKDW�DOO�SHRSOH�RI�WKH�8QLWHG�6WDWHV�KDYH�DFFHVV�WR�EURDGEDQG�´�$PHULFDQ�

5HFRYHU\�DQG�5HLQYHVWPHQW�$FW�RI�������3XE��/��1R�����������������D����N���

����6WDW������������������6WDW��DW�����������DSSURSULDWLQJ������ELOOLRQ�DQG�

�����ELOOLRQ�IRU�EURDGEDQG�GHYHORSPHQW�E\�WKH�)&&�DQG�'HSDUWPHQW�RI�

$JULFXOWXUH��UHVSHFWLYHO\���

7HQQHVVHH¶V�UHKDVK�RI�DUJXPHQWV�WKDW�6HFWLRQ�����LV�QHYHUWKHOHVV�D�

PHUH�H[KRUWDWLRQ�LV�XQDYDLOLQJ��See 71�%U���������7KH�)&&�KDV�UHSHDWHGO\�
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FRQFOXGHG�WKDW�6HFWLRQ�����JUDQWV�DIILUPDWLYH�UHJXODWRU\�DXWKRULW\��D�VWDWXWRU\�

LQWHUSUHWDWLRQ�WR�ZKLFK�FRXUWV�PXVW�GHIHU����See Verizon������)��G�DW�����

�³Chevron�GHIHUHQFH�LV�ZDUUDQWHG�HYHQ�LI�WKH�&RPPLVVLRQ�KDV�LQWHUSUHWHG�D�

VWDWXWRU\�SURYLVLRQ�WKDW�FRXOG�EH�VDLG�WR�GHOLQHDWH�WKH�VFRSH�RI�WKH�DJHQF\¶V�

MXULVGLFWLRQ�´��FLWLQJ�City of Arlington������6��&W��DW���������,W�ZDV�HPLQHQWO\�

UHDVRQDEOH�IRU�WKH�&RPPLVVLRQ�WR�FRQFOXGH�WKDW��LQ�PDQGDWLQJ�WKDW�WKH�DJHQF\�

³VKDOO´�³HQFRXUDJH�WKH�GHSOR\PHQW�����RI�DGYDQFHG�WHOHFRPPXQLFDWLRQV�

FDSDELOLW\´�DQG�³UHPRYH�EDUULHUV�WR�LQIUDVWUXFWXUH�LQYHVWPHQW�´�6HFWLRQ�

����D���³&RQJUHVV�«�QHFHVVDULO\�LQYHVWHG�WKH�&RPPLVVLRQ�ZLWK�WKH�VWDWXWRU\�

DXWKRULW\�WR�FDUU\�RXW�WKRVH�DFWV�´�Verizon������)��G�DW������FLWDWLRQV�DQG�

TXRWDWLRQ�PDUNV�RPLWWHG���%RWK�WKH�'�&��DQG�7HQWK�&LUFXLWV�KDYH�H[SUHVVO\�

HQGRUVHG�WKDW�DJHQF\�LQWHUSUHWDWLRQ�RI�6HFWLRQ�������See id.��In re FCC 11-

161������)��G�DW�������6HFWLRQ�����E��³RSHUDWH>V@�DV�DQ�LQGHSHQGHQW�JUDQW�RI�

DXWKRULW\�WR�WKH�&RPPLVVLRQ�WR�WDNH�VWHSV�QHFHVVDU\�WR�IXOILOO�&RQJUHVV¶V�

�������������������������������������������
��$OWKRXJK�WKH�DJHQF\�RULJLQDOO\�LQWHUSUHWHG�6HFWLRQ�����DV�H[KRUWDWRU\�

UDWKHU�WKDQ�DQ�DIILUPDWLYH�VRXUFH�RI�DXWKRULW\��LW�KDV�ORQJ�VLQFH�FKDQJHG�LWV�
UHDGLQJ�DQG�GHVFULEHG�LWV�UHDVRQV�IRU�WKH�QHZ�LQWHUSUHWDWLRQ���Verizon������
)��G�DW��������1RWKLQJ�PRUH�LV�UHTXLUHG���FCC v. Fox Television Stations, Inc.��
����8�6�������������������

��%HFDXVH�WKH�'�&��&LUFXLW�XSKHOG�RQH�RI�WKH�UXOHV�XQGHU�UHYLHZ�LQ�WKDW�FDVH��
Verizon������)��G�DW������LWV�OHQJWK\�DQDO\VLV�DQG�KROGLQJ�WKDW�6HFWLRQ�����LV�
D�VRXUFH�RI�DXWKRULW\�ZDV�QHFHVVDU\�WR�LWV�GHFLVLRQ��QRW�GLFWD�DV�7HQQHVVHH�
DUJXHV��%U�������
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EURDGEDQG�GHSOR\PHQW�REMHFWLYHV�´��FLWDWLRQ�DQG�LQWHUQDO�TXRWDWLRQ�PDUNV�

RPLWWHG����see also�Verizon������)��G�DW�����Q����6LOEHUPDQ��-���FRQFXUULQJ�LQ�

SDUW�DQG�GLVVHQWLQJ�LQ�SDUW���³&RQJUHVV�QHFHVVDULO\�LQYHVWHG�WKH�&RPPLVVLRQ�

ZLWK�WKH�VWDWXWRU\�DXWKRULW\�WR�FDUU\�RXW�WKRVH�DFWV´���

,QGHHG��WKH�6HQDWH�5HSRUW�RQ�WKH������$FW�GHVFULEHV�6HFWLRQ�����DV�D�

³QHFHVVDU\�IDLO�VDIH´�³LQWHQGHG�WR�HQVXUH�WKDW�RQH�RI�WKH�SULPDU\�REMHFWLYHV�RI�

WKH�>$FW@²WR�DFFHOHUDWH�GHSOR\PHQW�RI�DGYDQFHG�WHOHFRPPXQLFDWLRQV�

FDSDELOLW\²LV�DFKLHYHG�´�6��5HS��1R�����±���DW���±����³>,@W�ZRXOG�EH�RGG�����

WR�FKDUDFWHUL]H�6HFWLRQ�����D��DV�D�µIDLO�VDIH¶�WKDW�µHQVXUHV¶�WKH�&RPPLVVLRQ
V�

DELOLW\�WR�SURPRWH�DGYDQFHG�VHUYLFHV�LI�LW�FRQIHUUHG�QR�DFWXDO�DXWKRULW\�´�

Verizon������)��G DW������FLWDWLRQV�DQG�LQWHUQDO�TXRWDWLRQ�PDUNV�RPLWWHG���

7KLV�DIILUPDWLYH�DXWKRULW\�LV�QRW�ERXQGOHVV��RI�FRXUVH��Order ������3$�

�����³)LUVW��WKH�VHFWLRQ�PXVW�EH�UHDG�LQ�FRQMXQFWLRQ�ZLWK�RWKHU�SURYLVLRQV�RI�

WKH�&RPPXQLFDWLRQV�$FW��LQFOXGLQJ��PRVW�LPSRUWDQWO\��WKRVH�OLPLWLQJ�WKH�

&RPPLVVLRQ¶V�VXEMHFW�PDWWHU�MXULVGLFWLRQ�WR�µLQWHUVWDWH�DQG�IRUHLJQ�

FRPPXQLFDWLRQ�E\�ZLUH�DQG�UDGLR�¶´�Verizon������)��G�DW������FLWLQJ����

8�6�&��������D����³6HFRQG��DQ\�UHJXODWLRQV�PXVW�EH�GHVLJQHG�WR�DFKLHYH�D�

SDUWLFXODU�SXUSRVH��WR�µHQFRXUDJH�WKH�GHSOR\PHQW�RQ�D�UHDVRQDEOH�DQG�WLPHO\�

EDVLV�RI�DGYDQFHG�WHOHFRPPXQLFDWLRQV�FDSDELOLW\�WR�DOO�$PHULFDQV�¶´�Id.�

�FLWLQJ�6HFWLRQ�����D����7KXV��WKH�6HFWLRQ�³JLYHV�WKH�&RPPLVVLRQ�DXWKRULW\�WR�
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SURPXOJDWH�RQO\�WKRVH�UHJXODWLRQV�WKDW�LW�HVWDEOLVKHV�ZLOO�IXOILOO�WKLV�VSHFLILF�

VWDWXWRU\�JRDO�´�Id.��see also id.�DW������6LOEHUPDQ��-���FRQFXUULQJ�LQ�SDUW�DQG�

GLVVHQWLQJ�LQ�SDUW���³7KH�NH\�ZRUGV�REYLRXVO\�DUH�µPHDVXUHV�WKDW�SURPRWH�

FRPSHWLWLRQ�LQ�WKH�ORFDO�WHOHFRPPXQLFDWLRQV�PDUNHW�RU�RWKHU�UHJXODWLQJ�

PHWKRGV�WKDW�UHPRYH�EDUULHUV�WR�LQIUDVWUXFWXUH�LQYHVWPHQW�¶´���

2. Section 706 authorizes preemption. 

7KH�)&&�ZDV�OLNHZLVH�UHDVRQDEOH�LQ�FRQFOXGLQJ�WKDW�WKLV�JUDQW�RI�

DIILUPDWLYH�DXWKRULW\�LQFOXGHV�WKH�SRZHU�WR�SUHHPSW�VWDWH�ODZV�WKDW�FRQIOLFW�

ZLWK�IHGHUDO�SROLF\��%HIRUH�DGGUHVVLQJ�WKH�SUHHPSWLRQ�RI�WKH�VWDWH�ODZV�EHIRUH�

LW��WKH�DJHQF\�ILUVW�DQDO\]HG�³ZKHWKHU�>6HFWLRQ����@�DXWKRUL]HV�SUHHPSWLRQ�

XQGHU�DQ\�FLUFXPVWDQFHV��IRU�H[DPSOH��ZKHWKHU�LW�ZRXOG�UHDFK�VWDWH�ODZV�WKDW�

UHJXODWH�EURDGEDQG�SURYLVLRQ�E\�SXUHO\�SULYDWH�HQWLWLHV�´�Order �������3$�

������

$V�WKH�6XSUHPH�&RXUW�KDV�H[SODLQHG��³LQ�D�VLWXDWLRQ�ZKHUH�VWDWH�ODZ�LV�

FODLPHG�WR�EH�SUH�HPSWHG�E\�IHGHUDO�UHJXODWLRQ�´�UDWKHU�WKDQ�GLUHFWO\�E\�

VWDWXWH��³D�µQDUURZ�IRFXV�RQ�&RQJUHVV¶�LQWHQW�WR�VXSHUVHGH�VWDWH�ODZ�>LV@�

PLVGLUHFWHG�¶�IRU�µ>D@�SUH�HPSWLYH�UHJXODWLRQ¶V�IRUFH�GRHV�QRW�GHSHQG�RQ�

H[SUHVV�FRQJUHVVLRQDO�DXWKRUL]DWLRQ�WR�GLVSODFH�VWDWH�ODZ�¶´�City of New York 

v. FCC������8�6�����������������TXRWLQJ�Fidelity Fed. Savings & Loan Ass’n 

v De la Cuesta������8�6��������������������7KXV��FRQWUDU\�WR�SHWLWLRQHUV¶�
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FODLPV��see 1&�%U�������LW�LV�QR�REVWDFOH�WKDW�D�VWDWXWH�GRHV�QRW�XVH�WKH�ZRUG�

³SUHHPSWLRQ�´�,QVWHDG��WKH�TXHVWLRQ�LV�ZKHWKHU�&RQJUHVV�KDV�GHOHJDWHG�WKH�

DXWKRULW\�WR�DFW�LQ�D�VSKHUH��DQG�ZKHWKHU�WKH�DJHQF\�KDV�H[HUFLVHG�WKDW�

DXWKRULW\�LQ�D�PDQQHU�WKDW�SUHHPSWV�VWDWH�ODZ��City of New York������8�6��DW�

����see also Capital Cities Cable, Inc. v. Crisp������8�6����������±����

��������7KRVH�HOHPHQWV�DUH�SUHVHQW�KHUH���&RQJUHVV�GHOHJDWHG�DXWKRULW\�WR�WKH�

)&&�WR�UHJXODWH�LQWHUVWDWH�FRPPXQLFDWLRQV�JHQHUDOO\�DQG�WR�SURPRWH�

EURDGEDQG�GHSOR\PHQW�DQG�FRPSHWLWLRQ�VSHFLILFDOO\��DQG�WKH�)&&�FOHDUO\�

H[HUFLVHG�WKLV�UHJXODWRU\�SRZHU�WR�SUHHPSW��

&RXUWV�KDYH�RIWHQ�DSSOLHG�WKLV�IUDPHZRUN�WR�XSKROG�)&&�SUHHPSWLRQ��

)RU�H[DPSOH��ZKHQ�WKH�DJHQF\�SUHHPSWHG�VWDWH�UHJXODWLRQ�RI�WKH�FDEOH�

LQGXVWU\�WKDW�UDQ�FRXQWHU�WR�)&&�SROLF\��WKH�6XSUHPH�&RXUW�IRXQG�³WKDW�WKH�

&RPPLVVLRQ¶V�DXWKRULW\´�RYHU�FDEOH�YLGHR�SURJUDPPLQJ�³H[WHQGV�WR�DOO�

UHJXODWRU\�DFWLRQV�µQHFHVVDU\�WR�HQVXUH�WKH�DFKLHYHPHQW�RI�WKH�&RPPLVVLRQ¶V�

VWDWXWRU\�UHVSRQVLELOLWLHV�¶´�LQFOXGLQJ�WKH�SUHHPSWLRQ�RI�RWKHUZLVH�YDOLG�VWDWH�

ODZV��Crisp������8�6��DW������TXRWLQJ�FCC v. Midwest Video Corp.������8�6��

������������������Vee�City of New York������8�6��DW��������,QGHHG�WKH�&RXUW�

ILUVW�GLG�VR�EHIRUH�&RQJUHVV�KDG�H[SOLFLWO\�DXWKRUL]HG�UHJXODWLRQ�RI�WKH�WKHQ�

HPHUJLQJ�FDEOH�PDUNHW��EDVHG�RQ�WKH�DJHQF\¶V�JHQHUDO�7LWOH�,�DXWKRULW\�RYHU�
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LQWHUVWDWH�FRPPXQLFDWLRQV�E\�ZLUH�DQG�UDGLR��Crisp������8�6��DW������FLWLQJ�

���8�6�&��������D������

&RQJUHVV�SDVVHG�6HFWLRQ�����LQ������DJDLQVW�WKLV�EDFNJURXQG�RI�)&&�

SUHHPSWLRQ��See also, e.g.� Pub. Util. Comm’n of Texas v. FCC������)��G�

������������'�&��&LU���������XSKROGLQJ�SUHHPSWLRQ�RI�VWDWH�UHVWULFWLRQ�RQ�

LQWHUFRQQHFWLRQ�ZLWK�WKH�SXEOLF�VZLWFKHG�WHOHSKRQH�QHWZRUN���Nat’l Ass’n of 

Regulatory Util. Comm’rs v. FCC������)��G�������������'�&��&LU��������

�XSKROGLQJ�SUHHPSWLRQ�RI�FHUWDLQ�VWDWH�DFFRXQWLQJ�UHJXODWLRQV�IRU�

WHOHFRPPXQLFDWLRQV�FDUULHUV���,W�LV�WKHUHIRUH�UHDVRQDEOH�WR�FRQFOXGH�WKDW�

SUHHPSWLRQ�IDOOV�ZLWKLQ�WKH�³PHDVXUHV�WR�SURPRWH�FRPSHWLWLRQ�LQ�WKH�ORFDO�

WHOHFRPPXQLFDWLRQV�PDUNHW´�DQG�³RWKHU�UHJXODWLQJ�PHWKRGV´�WKDW�6HFWLRQ�

����D��GLUHFWV�WKH�&RPPLVVLRQ�WR�XVH�WR�³WR�UHPRYH�EDUULHUV�WR�LQIUDVWUXFWXUH�

LQYHVWPHQW�´�DV�ZHOO�DV�WKH�³DFWLRQ>V@�WR�DFFHOHUDWH�GHSOR\PHQW´�XQGHU�

6HFWLRQ�����E��OLNHZLVH�XVHG�WR�³UHPRYH�EDUULHUV�WR�LQIUDVWUXFWXUH�

LQYHVWPHQW�´�Order �������3$������)RU�H[DPSOH��LI�D�VWDWH��DIWHU�LQWHQVH�

OREE\LQJ�IURP�WKH�ZLUHOHVV�EURDGEDQG�LQGXVWU\��SDVVHG�D�ODZ�WKDW�SURKLELWHG�

SULYDWH�FDEOH�EDVHG�EURDGEDQG�SURYLGHUV�IURP�RIIHULQJ�IDVWHU�EURDGEDQG�

VHUYLFH�WKDQ�WKDW�RIIHUHG�E\�ZLUHOHVV�EURDGEDQG�SURYLGHUV��VXFK�D�ODZ�ZRXOG�

VWDQG�DV�DQ�REVWDFOH�WR�WKH�IHGHUDO�SROLF\�RI�UREXVW�EURDGEDQG�LQIUDVWUXFWXUH�

DQG�FRPSHWLWLRQ��7KH�)&&�UHDVRQDEO\�UHDG�6HFWLRQ�����DV�JUDQWLQJ�LW�WKH�
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DXWKRULW\�WR�SUHHPSW�WKDW�VWDWH�ODZ�LQ�RUGHU�WR�³UHPRYH�EDUULHUV�WR�

LQIUDVWUXFWXUH´�DQG�³SURPRWH�FRPSHWLWLRQ�LQ�WKH�ORFDO�WHOHFRPPXQLFDWLRQV�

PDUNHW�´�Order��������3$������

7HQQHVVHH�SRLQWV�RXW�WKDW�&RQJUHVV�GHOHWHG�IURP�D�SUHYLRXV�YHUVLRQ�RI�

6HFWLRQ�����D�SURYLVLRQ�WKDW�GHFODUHG�WKH�)&&�FRXOG�SUHHPSW�VWDWH�

FRPPLVVLRQV�WKDW�IDLOHG�WR�FDUU\�RXW�WKHLU�RZQ�GXW\�XQGHU�6HFWLRQ�����WR�

SURPRWH�EURDGEDQG�GHSOR\PHQW���71�%U��������$JDLQ��6HFWLRQ�����UHTXLUHV�

ERWK�WKH�)&&�DQG�VWDWH�FRPPLVVLRQV�WR�SURPRWH�EURDGEDQG����7HQQHVVHH�

LQIHUV�IURP�WKLV�GHOHWLRQ�WKDW�&RQJUHVV�LQWHQGHG�sub silentio�WR�ZLWKGUDZ�IURP�

WKH�&RPPLVVLRQ�WKH�SRZHU�WR�SUHHPSW�DQ\�IRUP�RI�VWDWH�ODZ�XQGHU�WKH�

SURYLVLRQ���%XW�³µPXWH�LQWHUPHGLDWH�OHJLVODWLYH�PDQHXYHUV¶�DUH�QRW�UHOLDEOH�

LQGLFDWRUV�RI�FRQJUHVVLRQDO�LQWHQW�´�United States v. Laton������)��G����������

��WK�&LU���������TXRWLQJ�Mead Corp. v. Tilley������8�6��������������������see 

Order �������3$������0RUHRYHU��WKH�GHOHWHG�ODQJXDJH�GHDOW�ZLWK�DUELWUDWLQJ�

SRWHQWLDOO\�FRQIOLFWLQJ�GXWLHV�RI�VWDWH�DQG�IHGHUDO�UHJXODWRUV�FUHDWHG�E\�6HFWLRQ�

����LWVHOI��7KDW�LV�IDU�DILHOG�IURP�WKH�&RPPLVVLRQ¶V�DFNQRZOHGJHG�SRZHU�

XQGHU�WKH�6XSUHPDF\�DQG�&RPPHUFH�&ODXVHV�WR�SUHHPSW�VWDWH�ODZV�WKDW�

FRQIOLFW�ZLWK�IHGHUDO�SROLF\�LQ�LQWHUVWDWH�FRPPXQLFDWLRQV��
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3. The FCC reasonably concluded that Section 706 
reaches state laws that regulate interstate 
communications competition, even where those laws 
affect only municipal providers. 

7KH�DJHQF\�ZDV�HTXDOO\�UHDVRQDEOH�LQ�FRQFOXGLQJ�WKDW�LWV�SUHHPSWLYH�

DXWKRULW\�XQGHU�6HFWLRQ�����UHDFKHV�DW�OHDVW�VRPH�ODZV�WKDW�UHJXODWH�

PXQLFLSDO�SURYLGHUV��Order ������������3$���������+HUH��WKH�DJHQF\�GUHZ�D�

FDUHIXO�OLQH��PDNLQJ�FOHDU�LW�ZDV�QRW�UHDGLQJ�6HFWLRQ�����WR�JUDQW�WKH�

DXWKRULW\�WR�SUHHPSW�³D�ODZ�WKDW�JRHV�WR�D�VWDWH¶V�SRZHU�WR�ZLWKKROG�DOWRJHWKHU�

WKH�DXWKRULW\�WR�SURYLGH�EURDGEDQG�´�Id.��������3$������,QVWHDG��WKH�DJHQF\�

FRQFOXGHG��6HFWLRQ�����UHDFKHV�WKRVH�FDVHV�ZKHUH�³D�VWDWH�KDV�DXWKRUL]HG�

PXQLFLSDOLWLHV�WR�SURYLGH�EURDGEDQG��DQG�WKHQ�FKRRVHV�WR�LPSRVH�UHJXODWLRQV�

RQ�WKDW�PXQLFLSDO�SURYLGHU�LQ�RUGHU�WR�HIIHFWXDWH�WKH�VWDWH¶V�SUHIHUUHG�

FRPPXQLFDWLRQV�SROLF\�REMHFWLYHV�´�Id.�7KDW�LV��6HFWLRQ�����JUDQWV�WKH�DJHQF\�

MXULVGLFWLRQ�WR�SUHHPSW�³ZKHUH�D�VWDWH�ODZ�UHJXODWLQJ�WKH�SURYLVLRQ�RI�

EURDGEDQG�E\�D�SROLWLFDO�VXEGLYLVLRQ�VHUYHV�WR�HIIHFWXDWH�FRPPXQLFDWLRQV�

SROLF\�DV�RSSRVHG�WR�FRUH�VWDWH�FRQWURO�RI�SROLWLFDO�VXEGLYLVLRQV�´�Id.�������

�3$�������

7KLV�GLYLGLQJ�OLQH�VWHPV�IURP�WKH�DJHQF\¶V�MXULVGLFWLRQ�RYHU�LQWHUVWDWH�

FRPPXQLFDWLRQV��ZKHUH�D�VWDWH�ODZ�VHUYHV�WR�UHJXODWH�LQWHUVWDWH�FRPPHUFH��LW�

LV�VXEMHFW�WR�SUHHPSWLRQ���7R�WDNH�DQ�H[DPSOH��LI�D�VWDWH�ODZ�DOORZHG�

PXQLFLSDOLWLHV�WR�SURYLGH�EURDGEDQG��EXW�WKHQ�SURKLELWHG�WKH�PXQLFLSDO�
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SURYLGHU�IURP�RIIHULQJ�VHUYLFH�ZLWK�D�EDQGZLGWK�KLJKHU�WKDQ�DQ\�SULYDWH�

SURYLGHU��VXFK�D�ODZ�ZRXOG�EH�IRFXVHG�VROHO\�RQ�FRPPXQLFDWLRQV�DQG�

FRPSHWLWLRQ�SROLF\�SUHIHUHQFHV��DQG�QRW�FRUH�VWDWH�FRQWURO�RI�SROLWLFDO�

VXEGLYLVLRQV��Id. �������3$�������,W�VHUYHV�QR�SXUSRVH�RWKHU�WKDQ�VKDSLQJ�WKH�

FRPSHWLWLYH�ODQGVFDSH�IRU�EURDGEDQG�VHUYLFHV�E\�SURWHFWLQJ�SULYDWH�SURYLGHUV���

%\�WKH�VDPH�WRNHQ��³ZKHUH�D�VWDWH�DOORZV�SROLWLFDO�VXEGLYLVLRQV�WR�SURYLGH�

EURDGEDQG��EXW�WKHQ�LPSRVHV�UHJXODWLRQV�WR�µOHYHO�WKH�SOD\LQJ�ILHOG¶�E\�

FUHDWLQJ�REOLJDWLRQV�DSSDUHQWO\�LQWHQGHG�WR�PLUURU�WKRVH�ERUQH�E\�SULYDWH�

SURYLGHUV��LW�GRHV�VR�LQ�RUGHU�WR�IXUWKHU�LWV�RZQ�SROLF\�JRDOV�DERXW�RSWLPDO�

FRPSHWLWLYH�DQG�LQYHVWPHQW�FRQGLWLRQV�LQ�WKH�EURDGEDQG�PDUNHWSODFH�´�Id.���

�����3$�������

,Q�UHJXODWLQJ�WKH�FRPSHWLWLYH�ODQGVFDSH�IRU�LQWHUVWDWH�FRPPXQLFDWLRQV�

LQ�WKLV�ZD\��D�VWDWH�³VWHSV�SUHFLVHO\�LQWR�WKH�UROH�UHVHUYHG�WR�WKH�&RPPLVVLRQ�

LQ�UHJXODWLQJ�LQWHUVWDWH�FRPPXQLFDWLRQV�´�Order��������3$�������:KHUH�WKH�

VWDWH�ODZ�IUXVWUDWHV�WKDW�IHGHUDO�SUHURJDWLYH��LW�LV�VXEMHFW�WR�SUHHPSWLRQ��OLNH�

DQ\�RWKHU�VWDWH�FRPPXQLFDWLRQV�ODZ��See generally Nat’l Ass’n of Regulatory 

Util. Comm’rs v. FCC������)��G�������������'�&��&LU���������³&RQJUHVV�GLG�

QRW�LQWHQG�WR�DOORZ�LQFRQVLVWHQW�VWDWH�UHJXODWLRQV�>WR@�IUXVWUDWH�>LWV@�JRDO�RI�

GHYHORSLQJ�D�XQLILHG�QDWLRQDO�FRPPXQLFDWLRQV�VHUYLFH�´��DOWHUDWLRQV�LQ�

RULJLQDO��TXRWDWLRQ�PDUNV�DQG�FLWDWLRQV�RPLWWHG����
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7R�EH�VXUH��WKLV�GLYLGLQJ�OLQH�EHWZHHQ�ODZV�WKDW�³VHUYH�WR�HIIHFWXDWH�

FRPPXQLFDWLRQV�SROLF\´�DQG�WKRVH�WKDW�FRQVWLWXWH�³FRUH�VWDWH�FRQWURO�RI�

SROLWLFDO�VXEGLYLVLRQV´�UHTXLUHV�WKH�DJHQF\�WR�FORVHO\�H[DPLQH�WKH�VSHFLILF�

VWDWH�ODZ�DW�LVVXH��DV�LW�GLG�KHUH���$QG�VRPH�ODZV�PD\�SUHVHQW�GLIILFXOW�

TXHVWLRQV²DOWKRXJK�DV�H[SODLQHG�EHORZ��WKH�WZR�ODZV�DW�LVVXH�KHUH�GR�QRW��

%XW�WKDW�GRHV�QRW�PHDQ�WKDW�³D�VWDWH�ODZ�WKDW�HIIHFWXDWHV�D�SROLF\�SUHIHUHQFH�

UHJDUGLQJ�WKH�SURYLVLRQ�RI�EURDGEDQG�LV�«�VKLHOGHG�IURP�DOO�VFUXWLQ\�VLPSO\�

EHFDXVH�LW�LV�FDVW�LQ�WHUPV�WKDW�DIIHFW�RQO\�PXQLFLSDO�SURYLGHUV�´�Order�������

�3$������&RQJUHVV�KDV�PDQGDWHG�WKDW�WKH�)&&�³VKDOO´�UHPRYH�EDUULHUV�WR�

LQIUDVWUXFWXUH�LQYHVWPHQW��DQG�WKH�)&&�LV�WKHUHIRUH�UHTXLUHG�WR�FDUHIXOO\�

H[DPLQH�ZKHWKHU�D�SDUWLFXODU�ODZ�FRQVWLWXWHV�FRPPXQLFDWLRQV�UHJXODWLRQ�WKDW�

LPSRVHV�VXFK�D�EDUULHU�RU�LV�RWKHUZLVH�UHSXJQDQW�WR�IHGHUDO�SROLF\��

7HQQHVVHH�DUJXHV�DW�OHQJWK�WKDW�DQ\�SUHHPSWLRQ�RI�D�ODZ�WKDW�UHJXODWHV�

PXQLFLSDO�SURYLGHUV�LV�LQ�DOO�FDVHV�DQ�XQFRQVWLWXWLRQDO�DVVDXOW�RQ�VWDWH�

VRYHUHLJQW\��71�%U��������7KDW�DUJXPHQW�RYHUUHDFKHV��$V�WKH�Order�SRLQWHG�

RXW��IHGHUDO�LQWHUFHVVLRQ�LQWR�VWDWH�FRQWURO�RI�PXQLFLSDOLWLHV��ZKLOH�

XQFRPPRQ��LV�QRW�XQKHDUG�RI��Order ������	�Q������3$������see generally�

5RGHULFN�0��+LOOV��-U���Dissecting the State: The Use of Federal Law to Free 

State and Local Officials from State Legislatures’ Control�����0LFK��/��5HY��

�������������)RU�H[DPSOH��WKH�1LQWK�&LUFXLW�KHOG�WKDW�D�OLFHQVH�LVVXHG�E\�WKH�
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)HGHUDO�3RZHU�&RPPLVVLRQ�WR�WKH�FLW\�RI�7DFRPD�WR�EXLOG�D�GDP�RQ�D�

:DVKLQJWRQ�ULYHU�SUHHPSWHG�D�:DVKLQJWRQ�VWDWH�ODZ�WKDW�EDUUHG�WKH�FLW\�IURP�

FRQVWUXFWLQJ�WKH�VDPH�GDP��See Washington Dept. of Game v. Federal Power 

Comm’n������)��G������������WK�&LU����������7KH�FRXUW�UHDVRQHG�WKDW�

UHTXLULQJ�FRPSOLDQFH�ZLWK�VWDWH�ODZ�ZRXOG�KDYH�SUHYHQWHG�WKH�GHYHORSPHQW�

RI�WKH�GDP��ZKLFK�WKH�IHGHUDO�DJHQF\�KDG�FRQFOXGHG�ZDV�³µEHVW�DGDSWHG�WR�D�

FRPSUHKHQVLYH�SODQ¶�IRU�WKH�GHYHORSPHQW�RI´�D�QDYLJDEOH�ZDWHU��DQ�DUHD�LQ�

ZKLFK�³>W@KH�)HGHUDO�*RYHUQPHQW¶V�SRZHU�«�LV�VXSHULRU�WR�WKDW�RI�WKH�VWDWH�´�

Id.�7KHUH��DV�KHUH��REMHFWRUV�FRQWHQGHG�WKDW�³7DFRPD��DV�D�FUHDWXUH�RI�WKH�

6WDWH�RI�:DVKLQJWRQ��FDQQRW�DFW�LQ�RSSRVLWLRQ�WR�WKH�SROLF\�RI�WKH�6WDWH�RU�LQ�

GHURJDWLRQ�RI�LWV�ODZV�´�EXW�WKH�FRXUW�SRLQWHG�RXW�WKDW�SULYDWH�FRUSRUDWLRQV��QR�

OHVV�WKDQ�PXQLFLSDO�RQHV��DUH�FUHDWXUHV�RI�VWDWH�ODZ��DQG�LW�ZDV�VHWWOHG�ODZ�WKDW�

D�IHGHUDO�OLFHQVH�WR�EXLOG�D�GDP�SUHHPSWHG�D�VWDWH�UHVWULFWLRQ�RQ�SULYDWH�

FRUSRUDWLRQV��Id.��see also�+LOOV�DW�������³5KHWRULF�DERXW�PXQLFLSDOLWLHV�EHLQJ�

µFUHDWXUHV�RI�WKH�VWDWH¶�LV�HVSHFLDOO\�XQKHOSIXO�JLYHQ�WKDW�WKH�IHGHUDO�

JRYHUQPHQW�IUHTXHQWO\�DXWKRUL]HV�SULYDWH�FRUSRUDWLRQV�WR�DGPLQLVWHU�IHGHUDO�

ODZ��HYHQ�WKRXJK�VXFK�SULYDWH�RUJDQL]DWLRQV�DUH�FUHDWXUHV�RI�VWDWH�ODZ�´���

�������������������������������������������
��:KHQ�WKH�:DVKLQJWRQ�6XSUHPH�&RXUW�UHDFKHG�D�GLIIHUHQW�FRQFOXVLRQ��WKH�

8�6��6XSUHPH�&RXUW�UHYHUVHG�WKDW�VWDWH�ODZ�GHFLVLRQ�RQ�WKH�JURXQG�WKDW�LW�ZDV�
SUHFOXGHG�E\�WKH�1LQWK�&LUFXLW¶V�HDUOLHU�GHFLVLRQ��See City of Tacoma v. 
Taxpayers of Tacoma������8�6�������������������
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6LPLODUO\��WKH�6XSUHPH�&RXUW�KHOG�WKDW�ZKHQ�D�IHGHUDO�VWDWXWH�GLUHFWHG�

WKDW�ORFDOLWLHV�FRXOG�VSHQG�IHGHUDO�SD\PHQWV�LQ�OLHX�RI�ORFDO�SURSHUW\�WD[HV�IRU�

³DQ\�ORFDO�JRYHUQPHQW�SXUSRVH�´�D�VWDWH�OHJLVODWXUH�FRXOG�QRW�GLFWDWH�KRZ�

WKRVH�IXQGV�ZRXOG�EH�VSHQW��HYHQ�WKRXJK�VXFK�D�SRZHU�WR�RUGHU�ORFDO�WD[LQJ�

DQG�VSHQGLQJ�LV�RUGLQDULO\�D�VWDWH¶V�SUHURJDWLYH��Lawrence Cnty. v. Lead-

Deadwood Sch. Dist. No. 40-1������8�6�������������������:KLOH�WKDW�FDVH�

LQYROYHG�WKH�IHGHUDO�JRYHUQPHQW¶V�VSHQGLQJ�SRZHU��WKH�HIIHFW�RI�WKH�&RXUW¶V�

GHFLVLRQ��DV�KHUH��ZDV�WR�HPSRZHU�D�ORFDO�FRPPXQLW\�WR�WDNH�DFWLRQ�RWKHUZLVH�

SURKLELWHG�XQGHU�VWDWH�ODZ��DQG�LQGHHG�WZR�MXVWLFHV�GLVVHQWHG�RQ�WKDW�JURXQG��

See id.�DW������5HKQTXLVW��&�-���GLVVHQWLQJ���,I�D�VWDWH¶V�ULJKW�WR�FRQWURO�

PXQLFLSDOLWLHV��UHJDUGOHVV�RI�IHGHUDO�SUHURJDWLYHV��ZDV�DV�³LQYLRODEOH´�DV�

SHWLWLRQHUV�DUJXH��71��%U������LW�LV�GLIILFXOW�WR�XQGHUVWDQG�KRZ�IHGHUDO�

LQWHUYHQWLRQ��ZKHWKHU�XQGHU�WKH�VSHQGLQJ�FODXVH�RU�RWKHUZLVH��ZRXOG�HYHU�EH�

SHUPLVVLEOH��

&RPPDQGHHULQJ�FDVHV�UHOLHG�RQ�E\�7HQQHVVHH��%U���������VXFK�DV�

United States v. Printz������8�6��������������DQG�New York v. United States��

����8�6������������������ DUH�LQDSSRVLWH���+HUH��³WKH�)HGHUDO�*RYHUQPHQW´�

GRHV�QRW�VHHN�WR�³FRPSHO�WKH�6WDWHV�WR�LPSOHPHQW��E\�OHJLVODWLRQ�RU�H[HFXWLYH�

DFWLRQ��>D@�IHGHUDO�UHJXODWRU\�SURJUDP�´��Printz������8�6��DW�������$V�WKH�

DJHQF\�H[SODLQHG��LW�ZDV�QRW�FRPSHOOLQJ�³DQ\�HQWLW\�WR�WDNH�DQ\�DFWLRQ´�EXW�
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UDWKHU�ZDV�UHPRYLQJ�D�EDUULHU�VR�WKDW�ORFDO�JRYHUQPHQWV�FRXOG�³HLWKHU�EXLOG�

LQIUDVWUXFWXUH�RU�QRW��DV�WKH\�GHWHUPLQH�EHVW�PHHWV�WKH�QHHGV�RI�WKHLU�

FRPPXQLWLHV�´��Order��������3$������7KH�UHPDLQLQJ�FDVHV�UHOLHG�RQ�E\�

7HQQHVVHH�WR�VKRZ�D�ULJKW�RI�LQYLRODEOH�VWDWH�VRYHUHLJQW\��%U���������DUH�

HTXDOO\�LQDSSRVLWH��City of Columbus v. Ours Garage & Wrecker Serv., Inc.��

����8�6�������������������IRU�H[DPSOH��FHQWHUHG�RQ�ZKHWKHU�D�VWDWH�FRXOG�

GHOHJDWH�WR�FLWLHV�LWV�SRZHU�XQGHU�D�VWDWXWH�WR�HVWDEOLVK�VDIHW\�UHJXODWLRQV�IUHH�

IURP�SUHHPSWLRQ��7KHUH�ZDV�QR�GLVSXWH�WKHUH�WKDW�&RQJUHVV�KDG�SHUPLWWHG�

VWDWHV�WR�HVWDEOLVK�VXFK�UHJXODWLRQV�GLUHFWO\��RU�WKDW�&RQJUHVV�FRXOG�KDYH�

GHQLHG�VWDWHV�WKH�DELOLW\�WR�GHOHJDWH�WKH�SRZHU�WR�FLWLHV��LI�&RQJUHVV�FOHDUO\�VR�

FKRVH���See id.�DW������VR�UXOLQJ�³>D@EVHQW�D�FOHDU�VWDWHPHQW�WR�WKH�FRQWUDU\´���

7KLV�LV�IDU�DILHOG�IURP�D�VWDWH�XVLQJ�LWV�FRQWURO�RI�FLWLHV�WR�GHIHDW�IHGHUDO�SROLF\�

LQ�LQWHUVWDWH�FRPPHUFH��

,QGHHG��LI�7HQQHVVHH�ZHUH�FRUUHFW�WKDW�D�VWDWH¶V FRQWURO�RI�LWV�

VXEGLYLVLRQV�LV�LQYLRODWH�XQGHU�WKH�&RQVWLWXWLRQ�UHJDUGOHVV�RI�IHGHUDO�ODZ��LW�LV�

GLIILFXOW�WR�XQGHUVWDQG�ZK\�WKH�Nixon�FRXUW��see below�DW�SDUW�,�%����GLVFXVVHG�

WKH�Gregory UXOH�RU�WKH�HODERUDWH�SROLF\�LPSOLFDWLRQV�RI�SUHHPSWLRQ�RI�D�

VWDWH¶V�IODW�EDQ�RQ�PXQLFLSDO�WHOHFRPPXQLFDWLRQV��,I�LW�ZRXOG�KDYH�EHHQ�

XQFRQVWLWXWLRQDO��UHJDUGOHVV�RI�&RQJUHVV¶V�LQWHQW��WKH�&RXUW�SUHVXPDEO\�ZRXOG�

KDYH�VDLG�VR²HYHQ�WKH�FDQRQ�RI�FRQVWLWXWLRQDO�DYRLGDQFH�RUGLQDULO\�
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FRQWHPSODWHV�WKDW�D�FRXUW�DW�OHDVW�QRWH�WKH�H[LVWHQFH�RI�D�SRWHQWLDO�

FRQVWLWXWLRQDO�LVVXH��

8OWLPDWHO\��7HQQHVVHH¶V�DUJXPHQW�WKDW�LW�H[HUFLVHV�³LQYLRODEOH´�FRQWURO�

RYHU�PXQLFLSDO�SURYLGHUV�SURYHV�WRR�PXFK��,W�LPSOLHV�D�VWDWH�FRXOG�HVWDEOLVK�D�

PXQLFLSDO�SURYLGHU��DQG�WKHQ�IRUELG�WKDW�SURYLGHU�IURP�FRPSO\LQJ�ZLWK�HYHQ�

WKH�PRVW�EDVLF�IHGHUDO�UHJXODWLRQ�WR�ZKLFK�DOO�SULYDWH�FRPPXQLFDWLRQV�

SURYLGHUV�DUH�VXEMHFW���)RU�H[DPSOH��D�VWDWH�FRXOG�FUHDWH�D�PXQLFLSDO�

WHOHYLVLRQ�RU�UDGLR�EURDGFDVWHU�DQG�WKHQ�IRUELG�WKDW�EURDGFDVWHU�IURP�

FRPSO\LQJ�ZLWK�IHGHUDO�UHJXODWLRQ�RI�WKH�IUHTXHQF\�RU�VWUHQJWK�RI�D�EURDGFDVW��

RU�LQGHFHQF\�UHTXLUHPHQWV��RU�LQGHHG�QRQ�FRPPXQLFDWLRQV�UHJXODWLRQV�VXFK�

DV�26+$�ZRUNSODFH�VDIHW\�VWDQGDUGV��,Q�VKRUW��D�VWDWH�FRXOG�VW\PLH�IHGHUDO�

SROLF\�VLPSO\�E\�HVWDEOLVKLQJ�D�PXQLFLSDO�SURYLGHU�DQG�XVLQJ�LWV�³LQYLRODEOH´�

FRQWURO�RI�WKDW�SURYLGHU�WR�GLUHFW�DFWLRQ�FRQWUDU\�WR�IHGHUDO�ODZ��6WDWHV�KDYH�

YHU\�ZLGH�ODWLWXGH�LQ�FRQWUROOLQJ�PXQLFLSDO�VXEGLYLVLRQV��EXW�ZKHUH�VWDWHV�

FKRRVH�WR�VWHS�LQWR�UHJXODWLRQ�RI�LQWHUVWDWH�FRPPXQLFDWLRQV�PDUNHWV��WKH\�DUH�

VXEMHFW�WR�IHGHUDO�OLPLWV��

B. Gregory and Nixon are not contrary to the Commission’s 
reading of Section 706. 

1. Gregory 

3HWLWLRQHUV�DUJXH�WKDW�Gregory v. Ashcroft������8�6��������������

UHTXLUHV�D�KHLJKWHQHG��FOHDU�VWDWHPHQW�RI�DXWKRULW\�WR�SUHHPSW��71�%U���������
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1&�%U���������$V�WKH�Order�H[SODLQHG��Order �����������3$���������

Gregory�GRHV�QRW�DSSO\�KHUH��³:KHUH�LW�DSSOLHV�´�WKH�SUHVXPSWLRQ�UHTXLUHV�

WKDW�FRXUWV�³VWDUW�ZLWK�WKH�DVVXPSWLRQ�WKDW�WKH�KLVWRULF�SROLFH�SRZHUV�RI�WKH�

6WDWHV�ZHUH�QRW�WR�EH�VXSHUVHGHG�E\�WKH�)HGHUDO�$FW�XQOHVV�WKDW�ZDV�WKH�FOHDU�

DQG�PDQLIHVW�SXUSRVH�RI�&RQJUHVV�´�Arizona v. Inter Tribal Council of 

Arizona, Inc.������6��&W���������������������TXRWLQJ�Rice v. Santa Fe 

Elevator Corp.������8�6��������������������+RZHYHU��WKH�SUHVXPSWLRQ�GRHV�

QRW�DSSO\�WR�HYHU\�LQVWDQFH�RI�SUHHPSWLRQ��5DWKHU��LW�DSSOLHV�ZKHQ�D�FRXUW�

PXVW�GHFLGH�LI�D�VWDWXWH�VKRXOG�EH�UHDG�WR�³XSVHW�WKH�XVXDO�FRQVWLWXWLRQDO�

EDODQFH�RI�IHGHUDO�DQG�VWDWH�SRZHUV�´�VXFK�DV�WKH�SXUSRUWHG�SUHHPSWLRQ�LQ�

Gregory�LWVHOI�RI�ODZV�UHJDUGLQJ�TXDOLILFDWLRQV�IRU�D�VWDWH¶V�³FRQVWLWXWLRQDO�

RIILFHUV´²D�SURYLVLRQ�RI�VWDWH�ODZ�WKDW�ZHQW�³EH\RQG�DQ�DUHD�WUDGLWLRQDOO\�

UHJXODWHG�E\�WKH�6WDWHV´�WR�UHDFK�³D�GHFLVLRQ�RI�WKH�PRVW�IXQGDPHQWDO�VRUW�IRU�

D�VRYHUHLJQ�HQWLW\�´�Gregory������8�6��DW������%HFDXVH�LQWHUIHUHQFH�ZLWK�D�

VWDWH¶V�DELOLW\�WR�GHILQH�LWV�FRQVWLWXWLRQDO�RIILFHUV�³ZRXOG�XSVHW�WKH�XVXDO�

FRQVWLWXWLRQDO�EDODQFH�RI�IHGHUDO�DQG�VWDWH�SRZHUV�´�WKH�Gregory�&RXUW�

HPSKDVL]HG�WKDW�LW�ZDV�³µLQFXPEHQW�XSRQ�WKH�IHGHUDO�FRXUWV�WR�EH�FHUWDLQ�RI�

&RQJUHVV¶�LQWHQW�EHIRUH�ILQGLQJ�WKDW�IHGHUDO�ODZ�RYHUULGHV¶�WKLV�EDODQFH�´�

Gregory������8�6��DW������TXRWLQJ�Atascadero State Hospital v. Scanlon������

8�6��������������������
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+RZHYHU��LQ�DUHDV�EH\RQG�WKHVH�KLVWRULF�SROLFH�SRZHUV�RI�WKH�6WDWHV��

WKH�Gregory�SUHVXPSWLRQ�DJDLQVW�SUHHPSWLRQ�KDV�QR�SODFH���See, e.g.� EEOC 

v. Massachusetts������)��G����������VW�&LU���������Gregory�PDGH�

³XQHTXLYRFDOO\�FOHDU�������WKH�QDUURZQHVV�RI�LWV�KROGLQJ´���6SHFLILFDOO\��WKH�

6XSUHPH�&RXUW�KDV�H[SODLQHG�WKDW�³DQ�µDVVXPSWLRQ¶�RI�QRQ�SUHHPSWLRQ�LV�QRW�

WULJJHUHG�ZKHQ�WKH�6WDWH�UHJXODWHV�LQ�DQ�DUHD�ZKHUH�WKHUH�KDV�EHHQ�D�KLVWRU\�RI�

VLJQLILFDQW�IHGHUDO�SUHVHQFH�´�United States v. Locke������8�6���������±���

��������see also, e.g.��Inter Tribal Council of Arizona������6��&W��DW�������

Cuomo v. Clearing House Ass’n, L.L.C.������8�6������������������

�DQDO\]LQJ��LQ�UHVSRQVH�WR�GLVVHQW��ZKHWKHU�EDQN�UHJXODWLRQ�ZDV�WUDGLWLRQDO�

DUHD�RI�VWDWH�DXWKRULW\���7KLV�GLYLVLRQ�VWHPV�QDWXUDOO\�IURP�WKH�SXUSRVH�RI�WKH�

Gregory�UXOH��ZKLFK��OLNH�DOO�SUHHPSWLRQ�LQTXLULHV��VHUYHV�WR�HOXFLGDWH�

³&RQJUHVV¶�LQWHQW�´�Gregory������8�6��DW������TXRWLQJ�Atascadero������8�6��

DW�������$�FRXUW�VKRXOG�EH�FHUWDLQ�EHIRUH�FRQFOXGLQJ�WKDW�&RQJUHVV�LQWHQGHG�

WR�LQWUXGH�LQWR�DUHDV�WKDW�KDYH�SUHYLRXVO\�EHHQ�H[FOXVLYH�WR�WKH�VWDWHV��7KDW�

DVVXPSWLRQ�LV�XQZDUUDQWHG�LQ�DUHDV�WKDW�&RQJUHVV�DQG�WKH�&RPPLVVLRQ�KDYH�

ORQJ�RFFXSLHG��

)RU�GHFDGHV�EHIRUH�WKH������$FW��&RQJUHVV�DQG�WKH�)&&�KDG�

SUHHPSWHG�VWDWH�UHJXODWLRQ�RI�LQWHUVWDWH�FRPPXQLFDWLRQV��City of New York��

����8�6��DW���������������Crisp������8�6��DW�������������United States v. 
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Midwest Video Corp�������8�6����������������������North Carolina Util. 

Comm’n v. FCC������)��G�������WK�&LU���������XSKROGLQJ�)&&�DVVHUWLRQ�RI�

SUHHPSWLRQ�UHJDUGLQJ�FXVWRPHU�HTXLSPHQW�DWWDFKHG�WR�SKRQH�OLQHV���%HFDXVH�

LQWHUVWDWH�FRPPXQLFDWLRQV�KDV�ORQJ�EHHQ�XQGHUVWRRG�WR�EH�ZLWKLQ�WKH�

MXULVGLFWLRQ�RI�WKH�IHGHUDO�JRYHUQPHQW��WKHVH�FDVHV�GR�QRW�ORRN�IRU�D�VHSDUDWH��

³FOHDU�VWDWHPHQW´�RI�OHJLVODWLYH�LQWHQW���

+HUH��WKH�)&&�KDV�H[SOLFLWO\�GLVWLQJXLVKHG�EHWZHHQ�VWDWH�ODZV�WKDW�

FRQVWLWXWH�FRPPXQLFDWLRQV�UHJXODWLRQ�DQG�WKRVH�WKDW�JR�WR�FRUH�VWDWH�FRQWURO�

RYHU�SROLWLFDO�VXEGLYLVLRQV��,W�IROORZV�WKDW��DV�ZLWK�RWKHU�H[DPSOHV�RI�)&&�

SUHHPSWLRQ�LQ�LQWHUVWDWH�FRPPXQLFDWLRQV��QR�VSHFLDO�KLJKHU�EXUGHQ�LV�UHTXLUHG�

XQGHU�Gregory��7R�EH�VXUH��SHWLWLRQHUV�GLVDJUHH�ZLWK�WKH�&RPPLVVLRQ¶V�

FRQFOXVLRQ�WKDW�WKH�ODZV�LQ�TXHVWLRQ�GR�QRW�LPSOLFDWH�WKHLU�VRYHUHLJQ�FRQWURO�

RI�SROLWLFDO�VXEGLYLVLRQV��EXW�WKDW�LV�D�VHSDUDWH�TXHVWLRQ�DGGUHVVHG�EHORZ��7KDW�

GLVSXWH�GRHV�QRW�DOWHU�WKH�FRQFOXVLRQ�WKDW�Gregory KDV�QR�SODFH�ZKHUH�WKH�

)&&�KDV�IRXQG�SUHHPSWLYH�DXWKRULW\�RQO\�IRU�D�FODVV�RI�ODZV�WKDW�FRQVWLWXWH�

LQWHUVWDWH�FRPSHWLWLRQ�UHJXODWLRQ� 

�������������������������������������������
��:KLOH�Gregory�LWVHOI�ZDV�LVVXHG�DIWHU�WKHVH�GHFLVLRQV��LW�LV�SUHPLVHG�RQ�

ROGHU�DXWKRULW\�UDWKHU�WKDQ�FUHDWLQJ�D�QHZ�UHTXLUHPHQW��See Gregory������8�6��
DW������FLWLQJ�Rice v. Santa Fe Elevator Corp.������8�6��������������������
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2. Nixon 

1RU�LV�WKH�Order�IRUHFORVHG�E\�Nixon v. Missouri Municipal League��

����8�6��������������DV�SHWLWLRQHUV�DUJXH��71�%U������1&�%U������,Q�Nixon��

WKH�6XSUHPH�&RXUW�XSKHOG�D�&RPPLVVLRQ�UXOLQJ�WKDW�6HFWLRQ�����D��RI�WKH�

&RPPXQLFDWLRQV�$FW�GLG�QRW�SUHHPSW�D�VWDWH�ODZ�IODW�EDQ�RQ�PXQLFLSDO�

WHOHFRPPXQLFDWLRQV��i.e.��SKRQH�VHUYLFH��6HFWLRQ�����D��GHFODUHV�WKDW�QR�VWDWH�

ODZ�³PD\�SURKLELW�RU�KDYH�WKH�HIIHFW�RI�SURKLELWLQJ�WKH�DELOLW\�RI�DQ\�HQWLW\�WR�

SURYLGH�DQ\�LQWHUVWDWH�RU�LQWUDVWDWH�WHOHFRPPXQLFDWLRQV�VHUYLFH�´����8�6�&��

������D���0LVVRXUL�KDG�SDVVHG�D�IODW�EDQ�XQGHU�ZKLFK�QR�SROLWLFDO�VXEGLYLVLRQ�

RI�WKH�VWDWH�FRXOG�SURYLGH�WHOHFRPPXQLFDWLRQV�VHUYLFH��Nixon������8�6��DW�

�����&HUWDLQ�0LVVRXUL�FLWLHV�DQG�XWLOLWLHV�SHWLWLRQHG�WKH�&RPPLVVLRQ�WR�ILQG�

WKDW�WKH�0LVVRXUL�EDQ�ZDV�SUHHPSWHG�XQGHU�6HFWLRQ�����D���$�PDMRULW\�RI�WKH�

&RPPLVVLRQ�PDGH�FOHDU�LWV�YLHZ�WKDW�WKH�VWDWH�ODZ�ZDV�EDG�SROLF\��DQG�WKDW�

DOORZLQJ�PXQLFLSDOLWLHV�WR�SURYLGH�SKRQH�VHUYLFH�ZRXOG�³IXUWKHU�WKH�JRDO�RI�

WKH������$FW�WR�EULQJ�WKH�EHQHILWV�RI�FRPSHWLWLRQ�WR�DOO�$PHULFDQV��

SDUWLFXODUO\�WKRVH�ZKR�OLYH�LQ�VPDOO�RU�UXUDO�FRPPXQLWLHV�LQ�ZKLFK�

PXQLFLSDOO\�RZQHG�XWLOLWLHV�KDYH�JUHDW�FRPSHWLWLYH�SRWHQWLDO�´�Id.�DW�������.�

+RZHYHU��WKH�DJHQF\�IRXQG�WKDW�WKH�WHUP�³DQ\�HQWLW\´�LQ�6HFWLRQ�����GLG�QRW�

PDNH�VXIILFLHQWO\�FOHDU�&RQJUHVV¶V�LQWHQWLRQ�WR�SUHHPSW�WKH�GHFLVLRQ�RI�D�VWDWH�
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WR�ZLWKKROG�IURP�LWV�SROLWLFDO�VXEGLYLVLRQV�WKH�SRZHU�WR�SURYLGH�

WHOHFRPPXQLFDWLRQV���

,Q�Nixon��WKH�6XSUHPH�&RXUW�XSKHOG�WKH�DJHQF\¶V�GHFLVLRQ�EDVHG�RQ�

WZR�UDWLRQDOHV��QHLWKHU�RI�ZKLFK�LV�DSSOLFDEOH�KHUH��$V�RQH�JURXQG��WKH�&RXUW�

IRXQG�WKDW�6HFWLRQ�����D��ZDV�QRW�³IRUWKULJKW�HQRXJK�WR�SDVV�Gregory´�

EHFDXVH�WKH�VWDWXWH�ZDV�DPELJXRXV�DV�WR�ZKHWKHU�LW�DSSOLHG�WR�SXEOLF�DV�ZHOO�

DV�SULYDWH�HQWLWLHV��³DQG�QHLWKHU�VWDWXWRU\�VWUXFWXUH�QRU�OHJLVODWLYH�KLVWRU\�

SRLQWV�XQHTXLYRFDOO\�WR�D�FRPPLWPHQW�E\�&RQJUHVV�WR�WUHDW�JRYHUQPHQWDO�

WHOHFRPPXQLFDWLRQV�SURYLGHUV�RQ�SDU�ZLWK�SULYDWH�ILUPV�´�Nixon������8�6��DW�

�����$V�H[SODLQHG�DERYH��WKH�DQDO\VLV�LV�TXLWH�GLIIHUHQW�LQ�WKLV�FDVH��7KH�

Order�VSHFLILFDOO\�GLVWLQJXLVKHG�LQVWDQFHV�LQ�ZKLFK��DV�LQ�Nixon��D�SDUW\�

XUJHG�SUHHPSWLRQ�³XQGHU�VHFWLRQ�����RI�D�ODZ�WKDW�JRHV�WR�D�VWDWH¶V�SRZHU�WR�

ZLWKKROG�DOWRJHWKHU�WKH�DXWKRULW\�WR�SURYLGH�EURDGEDQG�´�Order��������3$�

�����Nixon�PDNHV�FOHDU�WKDW�WKH�GHFLVLRQ�ZKHWKHU�PXQLFLSDOLWLHV�PD\�SURYLGH�

WHOHFRPPXQLFDWLRQV�JRHV�WR�³6WDWHV¶�DUUDQJHPHQWV�IRU�FRQGXFWLQJ�WKHLU�RZQ�

JRYHUQPHQWV�´�ZKLFK�LPSOLFDWHV Gregory��Nixon������8�6��DW������$JDLQ��WKDW�

LV�GLIIHUHQW�IURP�D�VLWXDWLRQ�OLNH�WKLV�FDVH�LQ�ZKLFK�D�VWDWH�KDV�SHUPLWWHG�D�

SROLWLFDO�VXEGLYLVLRQ�WR�HQWHU�WKH�PDUNHW�DV�D�EURDGEDQG�SURYLGHU��EXW�DOVR�

VHHNV�WR�LPSRVH�UHJXODWLRQV�RQ�WKH�PXQLFLSDO�SURYLGHU�LQ�RUGHU�WR�HIIHFWXDWH�

VHSDUDWH�FRPPXQLFDWLRQV�SROLF\�JRDOV��Order �������3$������7KH�ODWWHU�LV�
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GLVWLQFW�DQG�RXWVLGH�Nixon¶V�SXUYLHZ��,QGHHG��ZKHQ�WKH�)&&�SUHYLRXVO\�IRXQG�

WKDW�Gregory�DSSOLHG�WR�WKH�³IXQGDPHQWDO�LVVXH´�RI�D�VWDWH¶V�GHFLVLRQ�³WKDW�LW�

ZLOO�QRW�SHUPLW�LWV�PXQLFLSDOLWLHV�WR�FRPSHWH�LQ�WKH�SURYLVLRQ�RI�FHUWDLQ�

WHOHFRPPXQLFDWLRQV�VHUYLFHV�´�WKH�DJHQF\�FRQWUDVWHG�WKLV�ZLWK�³WKH�TXHVWLRQ�

RI�ZKHWKHU�IHGHUDO�VWDQGDUGV�PD\�EH�DSSOLHG�WR�DQ�DUP�RI�D�7H[DV�

PXQLFLSDOLW\�WKDW�LV�HQJDJHG�LQ�WKH�SURYLVLRQ�RI�D�VHUYLFH�LQ�FRPSHWLWLRQ�ZLWK�

SULYDWH�HQWLWLHV�´�ZKHUH�WKH�Gregory�SUHVXPSWLRQ�ZRXOG�EH�LQDSSURSULDWH���

Pub. Util. Comm’n of Texas�����)&&�5FG��������������������������

6HSDUDWHO\��Nixon�DOVR�GHVFULEHG�DW�VRPH�OHQJWK�WKH�³VWUDQJH�DQG�

LQGHWHUPLQDWH�UHVXOWV´�WKDW�FRXOG�IROORZ�IURP�SUHHPSWLQJ�0LVVRXUL¶V�IODW�EDQ��

DQG�IRXQG�LW�³IDUIHWFKHG�WKDW�&RQJUHVV�PHDQW�������WR�VWDUW�GRZQ�VXFK�D�URDG�

LQ�WKH�DEVHQFH�RI�DQ\�FOHDUHU�VLJQDO�WKDQ�WKH�SKUDVH�µDELOLW\�RI�DQ\�HQWLW\�¶´�

����8�6������DW���������7KDW�UDWLRQDOH�LV�HTXDOO\�LQDSSOLFDEOH�KHUH��7KH�

SULPDU\�FRQFHUQ�RI�WKH�Nixon�&RXUW�ZDV�WKDW��HYHQ�LI�0LVVRXUL¶V�IODW�EDQ�RQ�

PXQLFLSDO�WHOHFRPPXQLFDWLRQV�ZHUH�SUHHPSWHG��WKH�FLW\�ZRXOG�VWLOO�ODFN�D�

VRXUFH�RI�DIILUPDWLYH�VWDWH�DXWKRULW\�DQG�³ZRXOG�VWLOO�EH�SRZHUOHVV�WR�HQWHU�WKH�

WHOHFRPPXQLFDWLRQV�EXVLQHVV�´�����8�6��DW������+HUH��WKDW�LV�QRW�WKH�FDVH��

Order �������3$������$V�VXSSRUWLQJ�,QWHUYHQRUV�H[SODLQ��ERWK�:LOVRQ�DQG�

&KDWWDQRRJD�KDYH�H[LVWLQJ�DXWKRULW\�DEVHQW�WKH�SUHHPSWHG�ODZV��ZKLFK�VHUYHG�

RQO\�WR�LPSRVH�UHVWULFWLRQV�UDWKHU�WKDQ�SURYLGH�RWKHUZLVH�ODFNLQJ�DXWKRULW\��
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,QGHHG��Nixon�VSHFLILFDOO\�QRWHG�WKDW�WKH�³LQGHWHUPLQDWH�UHVXOWV´�ZRXOG�QRW�

DULVH�LQ�VWDWHV�WKDW�DOORZ�KRPH�UXOH��DV�RSSRVHG�WR�'LOORQ¶V�UXOH�VWDWHV�ZKHUH�

FLWLHV�RQO\�KDYH�WKH�DXWKRULW\�H[SOLFLWO\�JUDQWHG�E\�VWDWHV��See Nixon������8�6��

DW�����Q����&KDWWDQRRJD�LV�D�KRPH�UXOH�FLW\��DQG�:LOVRQ�ZDV�DOUHDG\�

DXWKRUL]HG�XQGHU�H[LVWLQJ�VWDWH�ODZ�WR�SURYLGH�EURDGEDQG�VHUYLFHV�EHIRUH�+�%��

����ZDV�SDVVHG���See &KDWWDQRRJD�%U��SDUW�,�$�	�%��:LOVRQ�%U��6WDWHPHQW�RI�

)DFWV�SDUW�%��

)LQDOO\��WKH�Nixon�&RXUW�DOVR�IHDUHG�D�³QDWLRQDO�FUD]\�TXLOW´�LQ�ZKLFK�

VRPH�FLWLHV�FRXOG�SURYLGH�VHUYLFH��EXW�RWKHUV�FRXOG�QRW��UHVXOWLQJ�IURP�IHGHUDO�

SUHHPSWLRQ��Nixon������8�6��DW������+HUH��KRZHYHU��DQ\�VXFK�YDULDWLRQ�VWHPV�

IURP�WKH�GHFLVLRQV�RI�VWDWHV�RQ�WKH�IXQGDPHQWDO�LVVXH�RI�ZKHWKHU�FLWLHV�FDQ�

SURYLGH�EURDGEDQG��Order �������3$������)RU�WKH�VDPH�UHDVRQ��WKHUH�FDQ�EH�

QR�FRQFHUQ�DERXW�D�³RQH�ZD\�UDWFKHW�´�LQ�ZKLFK�VWDWHV�FDQ�DXWKRUL]H�

EURDGEDQG��EXW�QHYHU�ZLWKGUDZ�WKDW�DXWKRUL]DWLRQ��Nixon������8�6��DW���������

7KH�XOWLPDWH�GHFLVLRQ�RQ�DXWKRUL]DWLRQ�VWD\V�ZLWK�VWDWHV�XQGHU�WKH�)&&¶V�

LQWHUSUHWDWLRQ�RI�LWV�LQWHUSUHWLYH�DXWKRULW\��Order �������3$������

II. THESE LAWS FALL WITHIN THE SCOPE OF THE 
FCC’S POWER TO PREEMPT UNDER SECTION 706 AS 
REGULATION OF COMPETITION IN THE 
INTERSTATE COMMUNICATIONS MARKET. 

,Q�DGGLWLRQ�WR�GHPRQVWUDWLQJ�WKDW�LW�KDG�WKH�DXWKRULW\�WR�SUHHPSW�VWDWH�

ODZV�DLPHG�DW�UHJXODWLQJ�FRPPXQLFDWLRQV�SROLF\��HYHQ�LI�WKRVH�ODZV�DIIHFW�
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RQO\�PXQLFLSDO�SURYLGHUV��WKH�)&&�DOVR�ILUPO\�HVWDEOLVKHG�WKDW�WKH�ODZV�LQ�

7HQQHVVHH�DQG�1RUWK�&DUROLQD�DUH�LQ�IDFW�VWUXFWXUHG�WR�VKDSH�FRPPXQLFDWLRQV�

FRPSHWLWLRQ�SROLF\��

1. Tennessee 

7KH�UHFRUG�HVWDEOLVKHG�WKDW��XQGHU�7HQQHVVHH¶V�WHUULWRULDO�UHVWULFWLRQ��D�

PXQLFLSDO�HOHFWULFDO�SURYLGHU�PD\�RQO\�SURYLGH�EURDGEDQG�VHUYLFH�ZLWKLQ�LWV�

HOHFWULFDO�VHUYLFH�DUHD��EXW�PD\�SURYLGH�³WHOHFRPPXQLFDWLRQV´�VHUYLFHV�

VWDWHZLGH�XQGHU�D�VHSDUDWH�VWDWXWRU\�DXWKRUL]DWLRQ��Order �������3$������

compare�7HQQ��&RGH�������������DQG�������������,Q�PRGHUQ�FRPPXQLFDWLRQV�

QHWZRUNV��D�ILEHU�QHWZRUN�PD\�EH�XVHG�IRU�D�YDULHW\�RI�FRPPXQLFDWLRQV�

VHUYLFHV��LQFOXGLQJ�YRLFH��YLGHR��DQG�EURDGEDQG��EXW�7HQQHVVHH�ODZ�RQO\�

SHUPLWV�WKH�HOHFWULFDO�XWLOLW\�WR�XVH�WKDW�QHWZRUN�IRU�³WHOHFRPPXQLFDWLRQV´�

VHUYLFHV�RXWVLGH�LWV�VHUYLFH�DUHD²ZKLFK�KHUH�ZRXOG�SURKLELW�YLGHR�DQG�

EURDGEDQG��Order �������3$������7KH�XQGLVSXWHG�HIIHFW�LV�WKDW�³XQGHU�

7HQQHVVHH�ODZ��(3%�LV�DFWXDOO\�IUHH�«�WR�EXLOG�D�statewide�ILEHU�QHWZRUN�

XQGHU�LWV�DXWKRULW\�DV�D�WHOHFRPPXQLFDWLRQV�SURYLGHU²�LW�VLPSO\�FDQQRW�XVH�

WKDW�QHWZRUN�WR�SURYLGH�EURDGEDQG�RXWVLGH�LWV�HOHFWULF�VHUYLFH�DUHD�EHFDXVH�RI�

WKH�WHUULWRULDO�UHVWULFWLRQ�´�Id���HPSKDVLV�LQ�RULJLQDO����

,Q�WKHRU\��D�WHUULWRULDO�UHVWULFWLRQ�FRXOG�VHUYH�D�YDULHW\�RI�SXUSRVHV��VXFK�

DV�FRQWUROOLQJ�H[SHQGLWXUHV�RU�SUHYHQWLQJ�RQH�PXQLFLSDOLW\�IURP�FRQVWUXFWLQJ�
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D�QHWZRUN�ZLWKLQ�WKH�ERXQGV�RI�DQRWKHU�VXEGLYLVLRQ��%HFDXVH�(3%�FRXOG�VWLOO�

FRQVWUXFW�D�VWDWHZLGH�QHWZRUN��KRZHYHU��QR�VXFK�SXUSRVH�FRXOG�EH�VHUYHG�

KHUH��Id.�,QVWHDG��D�FLW\�LV�VLPSO\�SUHYHQWHG�IURP�FDSWXULQJ�HFRQRPLHV�RI�

VFDOH�E\�SXWWLQJ�WKDW�QHWZRUN�WR�XVH�E\�SURYLGLQJ�EURDGEDQG���7KH�VROH�HIIHFW�

LV�WR�VKDSH�WKH�FRPSHWLWLYH�ODQGVFDSH��DQG�VKLHOG�LQFXPEHQW�SURYLGHUV��E\�

SUHYHQWLQJ�WKH�HQWU\�RI�RQH�SURYLGHU��(3%��LQWR�WKH�EURDGEDQG�PDUNHWV�

LPPHGLDWHO\�VXUURXQGLQJ�LW��1R�FRPPHQWHU�H[SODLQHG�DQRWKHU�SXUSRVH�LQ�WKH�

SURFHHGLQJ�EHORZ��DQG�7HQQHVVHH�KDV�QRW�H[SODLQHG�RQH�KHUH��

2. North Carolina 

1RUWK�&DUROLQD¶V�+�%������LV�OLNHZLVH�LQWHQGHG�VROHO\�WR�VKDSH�WKH�

FRPSHWLWLYH�ODQGVFDSH�IRU�EURDGEDQG��$V�1RUWK�&DUROLQD�IRUWKULJKWO\�VWDWHV�LQ�

LWV�EULHI��³7KH�QHZ�OHJLVODWLRQ�ZDV�LQ�IXUWKHUDQFH�RI�HVWDEOLVKHG�SROLF\�

REMHFWLYHV�WR�HQVXUH�WKDW�WKH�6WDWH�GRHV�QRW�GLUHFWO\�VXEVLGL]H�FRPSHWLWLRQ�

ZLWK�SULYDWH�LQGXVWU\�WKURXJK�DFWLRQV�E\�FLWLHV��DV�ZHOO�DV�WR�JXDUG�DJDLQVW�WKH�

GLVFRXUDJHPHQW�RI�SULYDWH�LQYHVWPHQW�DQG�MRE�FUHDWLRQ�´�1&�%U������,QGHHG��

WKH�ODZ�LV�WLWOHG�³$Q�$FW�WR�3URWHFW�-REV�DQG�,QYHVWPHQW�E\�5HJXODWLQJ�/RFDO�

*RYHUQPHQW�&RPSHWLWLRQ�ZLWK�3ULYDWH�%XVLQHVV�´�+�%�������7KH�ODZ¶V�

SUHDPEOH�OLNHZLVH�FODULILHV�WKDW�WKH�ODZ�ZDV�LQWHQGHG�WR�HQVXUH�WKDW�

FRPSHWLWLRQ�EHWZHHQ�SXEOLF�DQG�SULYDWH�HQWLWLHV�³µH[LVWV�XQGHU�D�IUDPHZRUN�

WKDW�GRHV�QRW�GLVFRXUDJH�SULYDWH�LQYHVWPHQW�DQG�MRE�FUHDWLRQ�¶´�+�%�������
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3UHDPEOH��$V�WKH�)&&�H[SODLQHG��WKH�WLWOH�DQG�SUHDPEOH�RI�WKH�ODZ�PDNH�FOHDU�

WKDW�³>L@Q�HQDFWLQJ�WKLV�ODZ��1RUWK�&DUROLQD�VHHNV�WR�SURWHFW�LQFXPEHQW�,63V�

IURP�ZKDW�LW�DSSDUHQWO\�UHJDUGV�DV�µXQIDLU¶�FRPSHWLWLRQ�´�Order �������3$�

�����&RPPHQWV�LQ�WKLV�SURFHHGLQJ�E\�WKH�ODZ¶V�VSRQVRUV�OLNHZLVH�FRQILUPHG�

WKDW��³>D@V�LWV�WLWOH�VXJJHVWV��WKH�DSSURDFK�RI�WKH�ELOO�ZDV�QRW�WR�SURKLELW�FLWLHV�

IURP�HQWHULQJ�LQWR�WKH�EXVLQHVV��EXW�UDWKHU�WR�DGRSW�UXOHV�WR�PDNH�WKHP�HQWHU�

PRUH�RU�OHVV�DV�D�PDUNHW�SDUWLFLSDQW��VKRXOG�WKH\�GHFLGH�WR�FRPSHWH�ZLWK�«�

SULYDWH�EXVLQHVV�´�1�&��5HS��0DULO\Q�$YLOD�&RPPHQWV�DW����5$���������

7KH�)&&�GLG�QRW�ILQG�WKDW�VXFK�D�JRDO�LV�QHFHVVDULO\�LOOHJLWLPDWH��%XW�LW�

LV�FOHDUO\�D�JRDO�DLPHG�DW�VKDSLQJ�WKH�FRPSHWLWLYH�PDUNHWV�LQ�LQWHUVWDWH�

FRPPXQLFDWLRQV��:KHUH�VWDWH�DQG�IHGHUDO�SROLF\�RQ�WKDW�LVVXH�FRPH�LQWR�

FRQIOLFW��WKH�VWDWH�SROLF\�PXVW�JLYH�ZD\��7KLV�³EHGURFN�SULQFLSOH´�GRHV�QRW�

³YDQLVK�VLPSO\�EHFDXVH�WKH�VWDWH¶V�FRPPXQLFDWLRQV�ODZV�WDUJHW�D�SURYLGHU�

WKDW�LV�DOVR�D�SROLWLFDO�VXEGLYLVLRQ�RI�D�VWDWH�´�Order �������3$������

7KH�)&&�GLYLGHG�LWV�DQDO\VLV�RI�WKH�LQGLYLGXDO�SURYLVLRQV�RI�WKH�1RUWK�

&DUROLQD�ODZ�LQWR�WKUHH�FDWHJRULHV��EDVHG�RQ�IXQFWLRQ��PHDVXUHV�DSSDUHQWO\�

DLPHG�WR�³OHYHO�WKH�FRPSHWLWLYH�SOD\LQJ�ILHOG�´�PHDVXUHV�WKDW�UDLVH�HFRQRPLF�
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FRVWV��DQG�PHDVXUHV�WKDW�LPSRVH�GHOD\���See Order ����������3$��������

�GHVFULELQJ�SURYLVLRQV���id. ¶¶���������3$���������ILQGLQJ�WKDW�SURYLVLRQV�

FRQVWLWXWH�EDUULHU�WR�EURDGEDQG�GHSOR\PHQW���id. ������������3$��������

�ILQGLQJ�WKDW�SURYLVLRQV�IDOO�ZLWKLQ�WKH�VFRSH�RI�WKH�DJHQF\¶V�SUHHPSWLYH�

DXWKRULW\���

7KH�³OHYHO�SOD\LQJ�ILHOG´�SURYLVLRQV�LQFOXGH�D�EDU�RQ�FURVV�VXEVLGLHV�

IURP�RWKHU�FLW\�OLQHV�RI�EXVLQHVV��VXFK�DV�HOHFWULFDO�VHUYLFH��D�UHTXLUHPHQW�WKDW�

WKH�PXQLFLSDO�SURYLGHU�PDNH�DYDLODEOH�DOO�ULJKWV�RI�ZD\�RQ�WKH�VDPH�WHUPV�

WKH�PXQLFLSDO�SURYLGHU�REWDLQV��DQG�WKH�UHTXLUHPHQW�WKDW�FLWLHV�FRPSO\�ZLWK�

DOO�ORFDO��VWDWH��DQG�IHGHUDO�ODZV�WKDW�ZRXOG�DSSO\�WR�D�SULYDWH�SURYLGHU��See 

1�&��*HQ��6WDW��������$�������D�����������	������Order ����������3$���������

,Q�IDFW��DV�WKH�)&&�H[SODLQHG��WKHVH�SURYLVLRQV�FUHDWH�DV\PPHWULFDO�EXUGHQV�

RQ�PXQLFLSDO�SURYLGHUV��Id.�������������3$���������)RU�H[DPSOH��SULYDWH�

FRPSDQLHV�PD\�FURVV�VXEVLGL]H�EHWZHHQ�OLQHV�RI�EXVLQHVV��DQG�DUH�QRW�

UHTXLUHG�WR�VKDUH�ULJKWV�RI�ZD\�RQ�VXFK�JHQHURXV�WHUPV��Id.�%XW�LQ�DQ\�FDVH��D�

ODZ�SXUSRUWHGO\�DLPHG�WR�³OHYHO�WKH�SOD\LQJ�ILHOG´�EHWZHHQ�SXEOLF�DQG�SULYDWH�

�������������������������������������������
��$V�WKH�)&&�H[SODLQHG��PDQ\�SURYLVLRQV�FRXOG�ILW�LQ�PRUH�WKDQ�RQH�RI�

WKHVH�FDWHJRULHV���Order ������3$�������,QGHHG��DOO�RI�WKH�SURYLVLRQV�VHHP�
DLPHG��WR�VRPH�H[WHQW��DW�³OHYHOLQJ�WKH�SOD\LQJ�ILHOG´�EHWZHHQ�SXEOLF�DQG�
SULYDWH�SURYLGHUV���7KH�DJHQF\¶V�DQDO\VLV�GLG�QRW�KLQJH�RQ�WKLV�FDWHJRUL]DWLRQ��
Id.�
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EXVLQHVV�LV�SODLQO\�GHVLJQHG�WR�UHJXODWH�FRPSHWLWLRQ�LQ�LQWHUVWDWH�

FRPPXQLFDWLRQV��DV�RSSRVHG�WR�H[HUFLVLQJ�FRQWURO�RYHU�SROLWLFDO�VXEGLYLVLRQV�

LQ�RUGHU�WR��VD\��VDIHJXDUG�WD[SD\HUV�RU�UHJXODWH�LQWHUDFWLRQV�EHWZHHQ�

VXEGLYLVLRQV��Order �������3$������

7KH�PHDVXUHV�WKDW�VHUYH�WR�UDLVH�HFRQRPLF�FRVWV�OLNHZLVH�³DUH�GHVLJQHG�

WR��DQG�GR��IXQFWLRQ>@�DV�FRPPXQLFDWLRQV�UHJXODWLRQ�E\�UHJXODWLQJ�WKH�SULFHV��

WHUPV��DQG�FRQGLWLRQV�RQ�ZKLFK�>PXQLFLSDO@�SURYLGHUV�PD\�RIIHU�VHUYLFH�´�

Order �������3$������)RU�H[DPSOH��RQH�SURYLVLRQ�SUHYHQWV�D�SXEOLF�SURYLGHU�

IURP�FKDUJLQJ�EHORZ�D�WKHRUHWLFDO�³FRVW´�RI�VHUYLFH��ZKHUH�WKH�FRPSXWDWLRQ�RI�

WKDW�³FRVW´�PXVW�LQFOXGH�³SKDQWRP�FRVWV�LPSXWHG�WR�PLUURU�WKRVH�ERUQH�E\�D�

SULYDWH�SURYLGHU�´�Order �������3$������see 1�&��*HQ��6WDW�������$�

������D������7KHUH�LV�QR�VLPLODU�SURYLVLRQ�IRU�RWKHU�PXQLFLSDO�VHUYLFHV�WKDW�

PD\�IDFH�SULYDWH�FRPSHWLWLRQ��VXFK�DV�HOHFWULF�VHUYLFH��See 1�&��*HQ��6WDW��

$QQ�������%�����HOHFWULF�UDWHV�PXVW�EH�VXIILFLHQW�WR�SD\�HQWLW\¶V�DFWXDO�FRVWV���

see also id.������$������FLWLHV�PD\�VHW�UDWHV�IRU�RWKHU�SXEOLF�HQWHUSULVHV�ZLWK�

QR�SURYLVLRQ�IRU�FRVW�LPSXWDWLRQ���2WKHU�SURYLVLRQV�UHTXLUH�WKDW�PXQLFLSDO�

EURDGEDQG�SURYLGHUV�PDNH�SD\PHQWV�LQ�OLHX�RI�WD[HV�WR�VWDWH��FRXQW\��DQG�

ORFDO�JRYHUQPHQWV��HYHQ�WKRXJK��ZLWK�D�QDUURZ�H[FHSWLRQ��WKH\�GR�QRW�LPSRVH�

WKDW�REOLJDWLRQ�IRU�RWKHU�FLW\�RZQHG�VHUYLFHV��See 1�&��*HQ��6WDW��������$�

������D�������������Order��������3$������2QH�RI�WKH�ODZ¶V�VWDWH�VSRQVRUV�
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H[SODLQHG�LQ�FRPPHQWV�WKDW�WKLV�SURYLVLRQ�VHUYHV�WR�³OHYHO�WKH�SOD\LQJ�ILHOG´�

EHWZHHQ�SXEOLF�DQG�SULYDWH�HQWLWLHV��Order��������3$������1�&��5HS��0DULO\Q�

$YLOD�&RPPHQWV�DW����5$��������

$V�WKH�DJHQF\�H[SODLQHG��WKHVH�SURYLVLRQV�³GR�QRW�UHVWULFW�WKH�DXWKRULW\�

WR�SURYLGH�VHUYLFH��QRU�GR�WKH\�SURWHFW�D�FLW\¶V�WD[SD\HUV²LI�DQ\WKLQJ��WKH\�

PDNH�PXQLFLSDO�SURYLVLRQ�PRUH�ULVN\�E\�KDPSHULQJ�WKH�SXEOLF�SURYLGHU¶V�

DELOLW\�WR�FRPSHWH�EDVHG�RQ�SULFH�´�Order �������3$������,QVWHDG��WKHLU�

SXUSRVH��DV�UHIOHFWHG�LQ�WKH�ODZ¶V�WLWOH�DQG�SUHDPEOH��LV�WR�VKDSH�WKH�

FRPSHWLWLYH�PDUNHW�IRU�LQWHUVWDWH�FRPPXQLFDWLRQV��

)LQDOO\��WKH�ODZ�FRQWDLQV�D�QXPEHU�RI�SURYLVLRQV�WKDW�DGG�FRQVLGHUDEOH�

GHOD\²HVWLPDWHG�DW�XS�WR����PRQWKV²WR�WKH�GHSOR\PHQW�RI�D�PXQLFLSDO�

EURDGEDQG�QHWZRUN��Order �������3$������7KHVH�LQFOXGH�D�UHTXLUHPHQW�WKDW�

WKH�FLW\�KROG�SXEOLF�KHDULQJV�DQG�D�VSHFLDO�HOHFWLRQ��Id.�������������3$����

�����$V�WKH�DJHQF\�H[SODLQHG��WDNHQ�DORQH�VXFK�UHTXLUHPHQWV�PLJKW�QRW�

FRQVWLWXWH�D�EDUULHU�WR�LQIUDVWUXFWXUH�GHSOR\PHQW��RU�VHUYH�WR�UHJXODWH�WKH�

FRPSHWLWLYH�ODQGVFDSH��Id.��������������3$����������2Q�FORVHU�H[DPLQDWLRQ��

KRZHYHU��LW�EHFRPHV�FOHDU�WKDW�WKH�UHTXLUHPHQWV�GR�H[DFWO\�ZKDW�WKH�WLWOH�RI�

WKH�ELOO�VWDWHV²UHJXODWH�EURDGEDQG�FRPSHWLWLRQ��)RU�H[DPSOH��WKH�ODZ�

UHTXLUHV�WKDW�WKH�FLW\�SURYLGH�QRWLFH�RI�WKH�SXEOLF�KHDULQJ����GD\V�LQ�DGYDQFH�

WR�³FRPSDQLHV�WKDW�KDYH�UHTXHVWHG�VHUYLFH�´�WKDW�SULYDWH�FRPPXQLFDWLRQV�
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FRPSDQLHV�EH�SHUPLWWHG�WR�SDUWLFLSDWH�IXOO\�LQ�WKH�KHDULQJ��DQG�WKDW�WKH�FLW\�

PDNH�DYDLODEOH�LWV�IXOO�EXVLQHVV�SODQ�LQ�DGYDQFH��See 1�&��*HQ��6WDW�������$�

�������$OWKRXJK�PDQ\�PXQLFLSDO�VHUYLFHV��VXFK�DV�HOHFWULF�DQG�ZDWHU�VHUYLFH��

PD\�UHTXLUH�VXEVWDQWLDO�H[SHQGLWXUHV��WKHVH�VSHFLILF�SURYLVLRQV�DUH�XQLTXH�WR�

WKH�SURYLVLRQ�RI�EURDGEDQG�VHUYLFH��Order ������	�Q������3$������6LPLODUO\��

H[LVWLQJ�SURWHFWLRQV�DOUHDG\�UHTXLUHG�WKDW�FLWLHV�REWDLQ�DSSURYDO�IURP�D�/RFDO�

*RYHUQPHQW�&RPPLWWHH�WKDW�UHYLHZV�SODQV�IRU�VXEVWDQWLDO�HQGHDYRUV��Order ��

�����3$������+�%������UHTXLUHV�WKDW��IRU�EURDGEDQG�RQO\��WKH�&RPPLWWHH�PXVW�

KHDU�DQG�FRQVLGHU�RUDO�DQG�ZULWWHQ�FRPPHQWV�IURP�SULYDWH�SURYLGHUV�DUJXLQJ�

DJDLQVW�WKH�SURSRVDO��Id.��

7KH�ODZ�DOVR�FRQWDLQV�ILQDQFLQJ�UHVWULFWLRQV��ZKLFK�WKH�OHJLVODWLYH�

KLVWRU\�H[SODLQHG�ZHUH�DLPHG�WR�³HOLPLQDWH�WKH�SUDFWLFH�RI�XVLQJ�FHUWLILFDWHV�

RI�SDUWLFLSDWLRQ´�WR�ILQDQFH�WKH�SURMHFW²ZKLFK��OLNH�VWRFN�LQ�D�SULYDWH�

FRPSDQ\��H[SRVHV�RQO\�WKRVH�ZKR�FKRRVH�WR�LQYHVW²DQG�LQVWHDG�UHTXLUH�

FLWLHV�WR�XVH�JHQHUDO�REOLJDWLRQ�ERQGV��ZKLFK�SHUYHUVHO\�SXWV�WKH�IDLWK�DQG�

FUHGLW�RI�WKH�FLW\�DW�ULVN��Order ������	�Q������)DU�IURP�SURWHFWLQJ�WD[SD\HUV��
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WKLV�SXWV�WKHP�DW�PRUH�ULVN��LQ�VHUYLFH�RI�DLPLQJ�WR�OHYHO�WKH�SOD\LQJ�ILHOG�E\�

HOLPLQDWLQJ�VRXUFHV�RI�PXQLFLSDO�ILQDQFLQJ�UHJDUGHG�DV�PRUH�DGYDQWDJHRXV���

,Q�VXP��+�%������FRQWDLQV�D�KRVW�RI�UHTXLUHPHQWV��DQ\�RQH�RI�ZKLFK��

VWDQGLQJ�DORQH��PLJKW�FRQVWLWXWH�D�UHDVRQDEOH�H[HUFLVH�RI�FRUH�VWDWH�FRQWURO�RI�

SROLWLFDO�VXEGLYLVLRQV��Order ����������������3$�������������%XW��YLHZHG�

PRUH�FORVHO\��HVSHFLDOO\�WDNHQ�WRJHWKHU��WKH�SURYLVLRQV�RI�WKH�ODZ�GR�QRW�VHUYH�

WR�SURWHFW�WD[SD\HUV�RU�SURPRWH�FRPPXQLW\�SDUWLFLSDWLRQ²LQGHHG��WKH\�

H[SRVH�PXQLFLSDOLWLHV�WR�PRUH�ULVN�DQG�SURPRWH�SULYDWH�SURYLGHU�SDUWLFLSDWLRQ�

LQ�JRYHUQPHQW�GHFLVLRQ�PDNLQJ��7KHVH�ODZV�GR�SUHFLVHO\�ZKDW�WKH�ODZ¶V�WLWOH�

DQG�SUHDPEOH�VWDWH²³5HJXODW>H@�/RFDO�*RYHUQPHQW�&RPSHWLWLRQ�ZLWK�

3ULYDWH�%XVLQHVV�´�$V�D�UHJXODWLRQ�RI�LQWHUVWDWH�FRPPHUFH��WKH\�DUH�VXEMHFW�WR�

SUHHPSWLRQ��DQG�IDOO�ZLWKLQ�WKH�)&&¶V�MXULVGLFWLRQ���

�������������������������������������������
��$OOHJDWLRQV��71�%U������WKDW�VWDWHV�SDVV�WKHVH�ODZV�WR�VDIHJXDUG�WD[SD\HUV�

IURP�WKH�WKUHDW�RI�IDLOXUH�DUH�WKXV�PLVSODFHG���See 71�%U������1$58&�%U�����
����see also, e.g.��$/(&�%U������$ODEDPD��HW�DO��%U������See also�Order������
�3$������7KH�1RUWK�&DUROLQD�'HSDUWPHQW�RI�6WDWH�7UHDVXUHU�H[SODLQHG�WKDW�
WKH�WHUULWRULDO�UHVWULFWLRQV�LQ�1RUWK�&DUROLQD¶V�ODZ�³ZHDNHQ�WKH�ILQDQFLDO�
YLDELOLW\�RI�>PXQLFLSDO@�EURDGEDQG�V\VWHPV�´����0RUHRYHU��WKH�&RPPLVVLRQ�
IRXQG�WKDW�FODLPV�RI�D�KLJK�IDLOXUH�UDWH�DPRQJ�PXQLFLSDO�EURDGEDQG�V\VWHPV�
DUH�QRW�VXSSRUWHG�E\�WKH�UHFRUG��Order�����������3$���������,Q�7HQQHVVHH��
IRU�H[DPSOH��WKH�UHFRUG�VKRZHG�WKDW�WKH�HLJKW�H[LVWLQJ�PXQLFLSDO�SURYLGHUV�
KDYH�EHHQ�RIIHULQJ�EURDGEDQG�³FRPSHWLWLYHO\�DQG�ZLWK�JUHDW�VXFFHVV�IRU�
VHYHUDO�\HDUV�´�Id.�������3$������7KH�DJHQF\�DOVR�IRXQG�WKDW�PDQ\�DOOHJDWLRQV�
RI�IDLOXUH�IURP�RSSRQHQWV�RI�PXQLFLSDO�EURDGEDQG�ZHUH�QRW�VXSSRUWHG�E\�WKH�
UHFRUG��See, e.g.��id. Q������3$������
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CONCLUSION 

7KH�SHWLWLRQV�IRU�UHYLHZ�VKRXOG�EH�GHQLHG��

� 5HVSHFWIXOO\�VXEPLWWHG��

� -21$7+$1�%��6$//(7�
*(1(5$/�&2816(/�
�
'$9,'�0��*266(77�
'(387<�*(1(5$/�&2816(/�
�
5,&+$5'�.��:(/&+�
'(387<�$662&,$7(�*(1(5$/�
&2816(/�

�
�V��0DWWKHZ�-��'XQQH�
�
0$77+(:�-��'811(�
&2816(/�
�
)('(5$/�&20081,&$7,216�

&200,66,21�
:$6+,1*721��'�&��������
���������������

1RYHPEHU���������
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,1�7+(�81,7('�67$7(6�&2857�2)�$33($/6�
)25�7+(�6,;7+�&,5&8,7�

�
�

7+(�67$7(�2)�7(11(66((��

3(7,7,21(5��

Y��

)('(5$/�&20081,&$7,216�&200,66,21�$1'�
81,7('�67$7(6�2)�$0(5,&$��

5(6321'(176��

126����������	����
�����

�

�
&(57,),&$7(�2)�&203/,$1&(�

�
3XUVXDQW�WR�WKH�UHTXLUHPHQWV�RI�)HG��5��$SS��3�����D������,�KHUHE\�

FHUWLI\�WKDW�WKH�DFFRPSDQ\LQJ��EULHI�IRU�WKH�)HGHUDO�&RPPXQLFDWLRQV�

&RPPLVVLRQ�LQ�WKH�FDSWLRQHG�FDVH�FRQWDLQV��������ZRUGV���

3XUVXDQW�WR�WKH�UHTXLUHPHQWV�RI�)HG��5��$SS��3�����D�����DQG�)HG��5��

$SS��3�����D������,�KHUHE\�FHUWLI\�WKDW�WKH�DFFRPSDQ\LQJ�EULHI�KDV�EHHQ�

SUHSDUHG�LQ�D�SURSRUWLRQDOO\�VSDFHG�W\SHIDFH�XVLQJ�0LFURVRIW�:RUG������LQ�

���SRLQW�7LPHV�1HZ�5RPDQ�IRQW��

�V��0DWWKHZ�-��'XQQH�
0DWWKHZ�-��'XQQH� �
&RXQVHO�
)HGHUDO�&RPPXQLFDWLRQV�&RPPLVVLRQ�
:DVKLQJWRQ��'�&��������
����������������7HOHSKRQH��

1RYHPEHU���������
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47 U.S.C.A. § 1302 

§ 1302. Advanced telecommunications incentives 

 
�D��,Q�JHQHUDO�
7KH�&RPPLVVLRQ�DQG�HDFK�6WDWH�FRPPLVVLRQ�ZLWK�UHJXODWRU\�MXULVGLFWLRQ�RYHU�
WHOHFRPPXQLFDWLRQV�VHUYLFHV�VKDOO�HQFRXUDJH�WKH�GHSOR\PHQW�RQ�D�UHDVRQDEOH�DQG�WLPHO\�EDVLV�RI�
DGYDQFHG�WHOHFRPPXQLFDWLRQV�FDSDELOLW\�WR�DOO�$PHULFDQV��LQFOXGLQJ��LQ�SDUWLFXODU��HOHPHQWDU\�
DQG�VHFRQGDU\�VFKRROV�DQG�FODVVURRPV��E\�XWLOL]LQJ��LQ�D�PDQQHU�FRQVLVWHQW�ZLWK�WKH�SXEOLF�
LQWHUHVW��FRQYHQLHQFH��DQG�QHFHVVLW\��SULFH�FDS�UHJXODWLRQ��UHJXODWRU\�IRUEHDUDQFH��PHDVXUHV�WKDW�
SURPRWH�FRPSHWLWLRQ�LQ�WKH�ORFDO�WHOHFRPPXQLFDWLRQV�PDUNHW��RU�RWKHU�UHJXODWLQJ�PHWKRGV�WKDW�
UHPRYH�EDUULHUV�WR�LQIUDVWUXFWXUH�LQYHVWPHQW��
�
�E��,QTXLU\�
7KH�&RPPLVVLRQ�VKDOO��ZLWKLQ����PRQWKV�DIWHU�)HEUXDU\����������DQG�DQQXDOO\�WKHUHDIWHU��LQLWLDWH�
D�QRWLFH�RI�LQTXLU\�FRQFHUQLQJ�WKH�DYDLODELOLW\�RI�DGYDQFHG�WHOHFRPPXQLFDWLRQV�FDSDELOLW\�WR�DOO�
$PHULFDQV��LQFOXGLQJ��LQ�SDUWLFXODU��HOHPHQWDU\�DQG�VHFRQGDU\�VFKRROV�DQG�FODVVURRPV��DQG�VKDOO�
FRPSOHWH�WKH�LQTXLU\�ZLWKLQ�����GD\V�DIWHU�LWV�LQLWLDWLRQ��,Q�WKH�LQTXLU\��WKH�&RPPLVVLRQ�VKDOO�
GHWHUPLQH�ZKHWKHU�DGYDQFHG�WHOHFRPPXQLFDWLRQV�FDSDELOLW\�LV�EHLQJ�GHSOR\HG�WR�DOO�$PHULFDQV�
LQ�D�UHDVRQDEOH�DQG�WLPHO\�IDVKLRQ��,I�WKH�&RPPLVVLRQ
V�GHWHUPLQDWLRQ�LV�QHJDWLYH��LW�VKDOO�WDNH�
LPPHGLDWH�DFWLRQ�WR�DFFHOHUDWH�GHSOR\PHQW�RI�VXFK�FDSDELOLW\�E\�UHPRYLQJ�EDUULHUV�WR�
LQIUDVWUXFWXUH�LQYHVWPHQW�DQG�E\�SURPRWLQJ�FRPSHWLWLRQ�LQ�WKH�WHOHFRPPXQLFDWLRQV�PDUNHW��
�
�F��'HPRJUDSKLF�LQIRUPDWLRQ�IRU�XQVHUYHG�DUHDV�
$V�SDUW�RI�WKH�LQTXLU\�UHTXLUHG�E\�VXEVHFWLRQ��E���WKH�&RPPLVVLRQ�VKDOO�FRPSLOH�D�OLVW�RI�
JHRJUDSKLFDO�DUHDV�WKDW�DUH�QRW�VHUYHG�E\�DQ\�SURYLGHU�RI�DGYDQFHG�WHOHFRPPXQLFDWLRQV�
FDSDELOLW\��DV�GHILQHG�E\�VXEVHFWLRQ��G������DQG�WR�WKH�H[WHQW�WKDW�GDWD�IURP�WKH�&HQVXV�%XUHDX�LV�
DYDLODEOH��GHWHUPLQH��IRU�HDFK�VXFK�XQVHUYHG�DUHD���

(1)�WKH�SRSXODWLRQ��
(2)�WKH�SRSXODWLRQ�GHQVLW\��DQG�
(3)�WKH�DYHUDJH�SHU�FDSLWD�LQFRPH��

�
�G��'HILQLWLRQV�
)RU�SXUSRVHV�RI�WKLV�VXEVHFWLRQ���

�
����$GYDQFHG�WHOHFRPPXQLFDWLRQV�FDSDELOLW\�
7KH�WHUP�³DGYDQFHG�WHOHFRPPXQLFDWLRQV�FDSDELOLW\´�LV�GHILQHG��ZLWKRXW�UHJDUG�WR�DQ\�
WUDQVPLVVLRQ�PHGLD�RU�WHFKQRORJ\��DV�KLJK�VSHHG��VZLWFKHG��EURDGEDQG�WHOHFRPPXQLFDWLRQV�
FDSDELOLW\�WKDW�HQDEOHV�XVHUV�WR�RULJLQDWH�DQG�UHFHLYH�KLJK�TXDOLW\�YRLFH��GDWD��JUDSKLFV��DQG�
YLGHR�WHOHFRPPXQLFDWLRQV�XVLQJ�DQ\�WHFKQRORJ\��
�
����(OHPHQWDU\�DQG�VHFRQGDU\�VFKRROV�
7KH�WHUP�³HOHPHQWDU\�DQG�VHFRQGDU\�VFKRROV´�PHDQV�HOHPHQWDU\�DQG�VHFRQGDU\�VFKRROV��DV�
GHILQHG�LQ�VHFWLRQ������RI�7LWOH���. 
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SESSION LAW 2011-84 
HOUSE BILL 129 

�
�
�
$1� $&7� 72� 3527(&7� -2%6� $1'� ,19(670(17� %<� 5(*8/$7,1*� /2&$/�

*29(510(17�&203(7,7,21�:,7+�35,9$7(�%86,1(66��
�

:KHUHDV��FHUWDLQ�FLWLHV�LQ�WKH�6WDWH�KDYH�FKRVHQ�WR�FRPSHWH�ZLWK�SULYDWH�SURYLGHUV�RI�
FRPPXQLFDWLRQV�VHUYLFHV��DQG�

:KHUHDV�� WKHVH� FLWLHV� KDYH� EHHQ� SHUPLWWHG� WR� HQWHU� LQWR� FRPSHWLWLRQ� ZLWK� SULYDWH�
SURYLGHUV�DV�D�UHVXOW�RI�D�GHFLVLRQ�RI�WKH�1RUWK�&DUROLQD�&RXUW�RI�$SSHDOV�UDWKHU�WKDQ�OHJLVODWLRQ�
HQDFWHG�E\�WKH�*HQHUDO�$VVHPEO\��DQG�

:KHUHDV�� WKH� FRPPXQLFDWLRQV� LQGXVWU\� LV� DQ� LQGXVWU\� RI� HFRQRPLF� JURZWK� DQG� MRE�
FUHDWLRQ��DQG�

:KHUHDV��DV�H[SUHVVHG�LQ�*�6���������NQRZQ�DV�WKH�8PVWHDG�$FW��LW�LV�DJDLQVW�WKH�SXEOLF�
SROLF\�RI�WKLV�6WDWH�IRU�DQ\�XQLW��GHSDUWPHQW��RU�DJHQF\�RI�WKH�6WDWH��RU�DQ\�GLYLVLRQ�RU�VXEGLYLVLRQ�
RI�D�XQLW��GHSDUWPHQW��RU�DJHQF\�RI�WKH�6WDWH��WR�HQJDJH�GLUHFWO\�RU�LQGLUHFWO\�LQ�WKH�VDOH�RI�JRRGV��
ZDUHV��RU�PHUFKDQGLVH�LQ�FRPSHWLWLRQ�ZLWK�FLWL]HQV�RI�WKH�6WDWH��DQG��

:KHUHDV��WR�SURWHFW�MREV�DQG�WR�SURPRWH�LQYHVWPHQW��LW�LV�QHFHVVDU\�WR�HQVXUH�WKDW�WKH�
6WDWH�GRHV�QRW�LQGLUHFWO\�VXEVLGL]H�FRPSHWLWLRQ�ZLWK�SULYDWH�LQGXVWU\�WKURXJK�DFWLRQV�E\�FLWLHV�DQG�
WR� HQVXUH� WKDW�ZKHUH� WKHUH� LV� FRPSHWLWLRQ� EHWZHHQ� WKH� SULYDWH� VHFWRU� DQG� WKH�6WDWH�� GLUHFWO\� RU�
WKURXJK�LWV�VXEGLYLVLRQV��LW�H[LVWV�XQGHU�D�IUDPHZRUN�WKDW�GRHV�QRW�GLVFRXUDJH�SULYDWH�LQYHVWPHQW�
DQG�MRE�FUHDWLRQ��1RZ��WKHUHIRUH���
�
7KH�*HQHUDO�$VVHPEO\�RI�1RUWK�&DUROLQD�HQDFWV��

 
SECTION 1.(a)�&KDSWHU����$�RI�WKH�*HQHUDO�6WDWXWHV�LV�DPHQGHG�E\�DGGLQJ�D�QHZ�

$UWLFOH�WR�UHDG�DV�IROORZV��
�$UWLFOH���$��

³3URYLVLRQ�RI�&RPPXQLFDWLRQV�6HUYLFH�E\�&LWLHV�´�
�
§ 160A-340.  Definitions. 

7KH�IROORZLQJ�GHILQLWLRQV�DSSO\�LQ�WKLV�$UWLFOH��
���� &LW\�RZQHG� FRPPXQLFDWLRQV� VHUYLFH� SURYLGHU�� ±� $� FLW\� WKDW� SURYLGHV�

FRPPXQLFDWLRQV� VHUYLFH� XVLQJ� D� FRPPXQLFDWLRQV� QHWZRUN��ZKHWKHU� GLUHFWO\��
LQGLUHFWO\��RU�WKURXJK�DQ�LQWHUORFDO�DJUHHPHQW�RU�D�MRLQW�DJHQF\��

���� &RPPXQLFDWLRQV�QHWZRUN��±�$�ZLUHG�RU�ZLUHOHVV�QHWZRUN�IRU�WKH�SURYLVLRQ�RI�
FRPPXQLFDWLRQV�VHUYLFH��

���� &RPPXQLFDWLRQV� VHUYLFH�� ±� 7KH� SURYLVLRQ� RI� FDEOH�� YLGHR� SURJUDPPLQJ��
WHOHFRPPXQLFDWLRQV�� EURDGEDQG�� RU� KLJK�VSHHG� ,QWHUQHW� DFFHVV� VHUYLFH� WR� WKH�
SXEOLF��RU�DQ\�VHFWRU�RI�WKH�SXEOLF��IRU�D�IHH��UHJDUGOHVV�RI�WKH�WHFKQRORJ\�XVHG�
WR�GHOLYHU�WKH�VHUYLFH��7KH�WHUPV��FDEOH�VHUYLFH����WHOHFRPPXQLFDWLRQV�VHUYLFH���
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DQG� �YLGHR� SURJUDPPLQJ� VHUYLFH�� KDYH� WKH� VDPH� PHDQLQJV� DV� LQ�
*�6������������� 7KH� IROORZLQJ� LV� QRW� FRQVLGHUHG� WKH� SURYLVLRQ� RI�
FRPPXQLFDWLRQV�VHUYLFH��
D�� 7KH�VKDULQJ�RI�GDWD�RU�YRLFH�EHWZHHQ�JRYHUQPHQWDO�HQWLWLHV�IRU��LQWHUQDO�

JRYHUQPHQWDO�SXUSRVHV��
E�� 7KH�UHPRWH�UHDGLQJ�RU�SROOLQJ�RI�GDWD�IURP�XWLOLW\�RU�SDUNLQJ�PHWHUV��RU�

WKH�SURYLVLRQLQJ�RI�HQHUJ\�GHPDQG�UHGXFWLRQ�RU�VPDUW�JULG�VHUYLFHV�IRU�
DQ�HOHFWULF��ZDWHU��RU�VHZHU�V\VWHP��

F�� 7KH�SURYLVLRQ�RI�IUHH�VHUYLFHV�WR�WKH�SXEOLF�RU�D�VXEVHW�WKHUHRI��
���� +LJK�VSHHG�,QWHUQHW�DFFHVV�VHUYLFH��±�,QWHUQHW�DFFHVV�VHUYLFH�ZLWK�WUDQVPLVVLRQ�

VSHHGV�WKDW�DUH�HTXDO�WR�RU�JUHDWHU�WKDQ�WKH�UHTXLUHPHQWV�IRU�EDVLF�EURDGEDQG�
WLHU� �� VHUYLFH� DV� GHILQHG� E\� WKH� )HGHUDO� &RPPXQLFDWLRQV� &RPPLVVLRQ� IRU�
EURDGEDQG�GDWD�JDWKHULQJ�DQG�UHSRUWLQJ��

���� ,QWHUORFDO� DJUHHPHQW�� ±�$Q�DJUHHPHQW�EHWZHHQ�XQLWV�RI� ORFDO�JRYHUQPHQW� DV�
DXWKRUL]HG�E\�3DUW���RI�$UWLFOH����RI�&KDSWHU����$�RI�WKH�*HQHUDO�6WDWXWHV��

���� -RLQW�DJHQF\��±�$�MRLQW�DJHQF\�FUHDWHG�XQGHU�3DUW���RI�$UWLFOH����RI�&KDSWHU�
���$�RI�WKH�*HQHUDO�6WDWXWHV��

 
§ 160A-340.1.  City-owned communications service provider requirements. 

�D�� $� FLW\�RZQHG� FRPPXQLFDWLRQV� VHUYLFH� SURYLGHU� VKDOO� PHHW� DOO� RI� WKH� IROORZLQJ�
UHTXLUHPHQWV� 
���� &RPSO\� LQ� LWV�SURYLVLRQ�RI�FRPPXQLFDWLRQV�VHUYLFH�ZLWK�DOO� ORFDO��6WDWH��DQG�

IHGHUDO�ODZV��UHJXODWLRQV��RU�RWKHU�UHTXLUHPHQWV�DSSOLFDEOH�WR�WKH�SURYLVLRQ�RI�
WKH�FRPPXQLFDWLRQV�VHUYLFH�LI�SURYLGHG�E\�D�SULYDWH�FRPPXQLFDWLRQV�VHUYLFH�
SURYLGHU��

���� ,Q�DFFRUGDQFH�ZLWK�WKH�SURYLVLRQV�RI�&KDSWHU�����RI�WKH�*HQHUDO�6WDWXWHV��WKH�
/RFDO�*RYHUQPHQW�)LQDQFH�$FW��HVWDEOLVK�RQH�RU�PRUH�VHSDUDWH�HQWHUSULVH�IXQGV�
IRU� WKH� SURYLVLRQ� RI� FRPPXQLFDWLRQV� VHUYLFH�� XVH� WKH� HQWHUSULVH� IXQGV� WR�
VHSDUDWHO\�DFFRXQW�IRU�UHYHQXHV��H[SHQVHV��SURSHUW\��DQG�VRXUFH�RI�LQYHVWPHQW�
GROODUV�DVVRFLDWHG�ZLWK�WKH�SURYLVLRQ�RI�FRPPXQLFDWLRQV�VHUYLFH��DQG�SUHSDUH�
DQG� SXEOLVK� DQ� LQGHSHQGHQW� DQQXDO� UHSRUW� DQG� DXGLW� LQ� DFFRUGDQFH� ZLWK�
JHQHUDOO\�DFFHSWHG�DFFRXQWLQJ�SULQFLSOHV�WKDW�UHIOHFW�WKH�IXOO\�DOORFDWHG�FRVW�RI�
SURYLGLQJ�WKH�FRPPXQLFDWLRQV�VHUYLFH��LQFOXGLQJ�DOO�GLUHFW�DQG�LQGLUHFW�FRVWV��
$Q�DQQXDO�LQGHSHQGHQW�DXGLW�FRQGXFWHG�XQGHU�*�6���������DQG�VXEPLWWHG�WR�WKH�
/RFDO� *RYHUQPHQW� &RPPLVVLRQ� VDWLVILHV� WKH� DXGLW� UHTXLUHPHQW� RI� WKLV�
VXEGLYLVLRQ��

���� /LPLW�WKH�SURYLVLRQ�RI�FRPPXQLFDWLRQV�VHUYLFH�WR�ZLWKLQ�WKH�FRUSRUDWH�OLPLWV�RI�
WKH�FLW\�SURYLGLQJ�WKH�FRPPXQLFDWLRQV�VHUYLFH��

���� 6KDOO�QRW��GLUHFWO\�RU�LQGLUHFWO\��XQGHU�WKH�SRZHUV�RI�D�FLW\��H[HUFLVH�SRZHU�RU�
DXWKRULW\�LQ�DQ\�DUHD��LQFOXGLQJ�]RQLQJ�RU�ODQG�XVH�UHJXODWLRQ��RU�H[HUFLVH�SRZHU�
WR�ZLWKKROG�RU�GHOD\�WKH�SURYLVLRQ�RI�PRQRSRO\�XWLOLW\�VHUYLFH��WR�UHTXLUH�DQ\�
SHUVRQ��LQFOXGLQJ�UHVLGHQWV�RI�D�SDUWLFXODU�GHYHORSPHQW��WR�XVH�RU�VXEVFULEH�WR�
DQ\� FRPPXQLFDWLRQV� VHUYLFH� SURYLGHG� E\� WKH� FLW\�RZQHG� FRPPXQLFDWLRQV�
VHUYLFH�SURYLGHU��

���� 6KDOO� SURYLGH� QRQGLVFULPLQDWRU\� DFFHVV� WR� SULYDWH� FRPPXQLFDWLRQV� VHUYLFH�
SURYLGHUV�RQ�D�ILUVW�FRPH��ILUVW�VHUYHG�EDVLV�WR�ULJKWV�RI�ZD\��SROHV��RU�FRQGXLWV�
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RZQHG�� OHDVHG�� RU� RSHUDWHG� E\� WKH� FLW\� XQOHVV� WKH� IDFLOLWLHV� KDYH� LQVXIILFLHQW�
FDSDFLW\�IRU�WKH�DFFHVV�DQG�DGGLWLRQDO�FDSDFLW\�FDQQRW�UHDVRQDEO\�EH�DGGHG�WR�
WKH� IDFLOLWLHV�� )RU� SXUSRVHV� RI� WKLV� VXEGLYLVLRQ�� WKH� WHUP� �QRQGLVFULPLQDWRU\�
DFFHVV��PHDQV�WKDW��DW�D�PLQLPXP��DFFHVV�VKDOO�EH�JUDQWHG�RQ�WKH�VDPH�WHUPV�
DQG�FRQGLWLRQV�DV�WKDW�JLYHQ�WR�D�FLW\�RZQHG�FRPPXQLFDWLRQV�VHUYLFH�SURYLGHU��

���� 6KDOO� QRW� DLU� DGYHUWLVHPHQWV� RU� RWKHU� SURPRWLRQV� IRU� WKH� FLW\�RZQHG�
FRPPXQLFDWLRQV� VHUYLFH� RQ� D� SXEOLF�� HGXFDWLRQDO�� RU� JRYHUQPHQWDO� DFFHVV�
FKDQQHO�LI�WKH�FLW\�UHTXLUHV�DQRWKHU�FRPPXQLFDWLRQV�VHUYLFH�SURYLGHU�WR�FDUU\�
WKH�FKDQQHO��7KH�FLW\�VKDOO�QRW�XVH�FLW\�UHVRXUFHV�WKDW�DUH�QRW�DOORFDWHG�IRU�FRVW�
DFFRXQWLQJ� SXUSRVHV� WR� WKH� FLW\�RZQHG� FRPPXQLFDWLRQV� VHUYLFH� WR� SURPRWH�
FLW\�RZQHG� FRPPXQLFDWLRQV� VHUYLFH� LQ� FRPSDULVRQ� WR� SULYDWH� VHUYLFHV� RU��
GLUHFWO\� RU� LQGLUHFWO\�� UHTXLUH� FLW\� HPSOR\HHV�� RIILFHUV�� RU� FRQWUDFWRUV� WR�
SXUFKDVH�FLW\�VHUYLFHV��

���� 6KDOO�QRW�VXEVLGL]H�WKH�SURYLVLRQ�RI�FRPPXQLFDWLRQV�VHUYLFH�ZLWK�IXQGV�IURP�
DQ\� RWKHU� QRQFRPPXQLFDWLRQV� VHUYLFH�� RSHUDWLRQ�� RU� RWKHU� UHYHQXH� VRXUFH��
LQFOXGLQJ�DQ\�IXQGV�RU�UHYHQXH�JHQHUDWHG�IURP�HOHFWULF��JDV��ZDWHU��VHZHU��RU�
JDUEDJH�VHUYLFHV��

���� 6KDOO� QRW�SULFH� DQ\�FRPPXQLFDWLRQV� VHUYLFH�EHORZ� WKH� FRVW�RI�SURYLGLQJ� WKH�
VHUYLFH��LQFOXGLQJ�DQ\�GLUHFW�RU�LQGLUHFW�VXEVLGLHV�UHFHLYHG�E\�WKH�FLW\�RZQHG�
FRPPXQLFDWLRQV�VHUYLFH�SURYLGHU�DQG�DOORFDWLRQ�RI�FRVWV�DVVRFLDWHG�ZLWK�DQ\�
VKDUHG� XVH� RI� EXLOGLQJV�� HTXLSPHQW�� YHKLFOHV�� DQG� SHUVRQQHO� ZLWK� RWKHU� FLW\�
GHSDUWPHQWV�� 7KH� FLW\� VKDOO�� LQ� FDOFXODWLQJ� WKH� FRVWV� RI� SURYLGLQJ� WKH�
FRPPXQLFDWLRQV�VHUYLFH�� LPSXWH� �L�� WKH�FRVW�RI� WKH�FDSLWDO�FRPSRQHQW� WKDW� LV�
HTXLYDOHQW� WR� WKH�FRVW�RI�FDSLWDO�DYDLODEOH� WR�SULYDWH�FRPPXQLFDWLRQV� VHUYLFH�
SURYLGHUV�LQ�WKH�VDPH�ORFDOLW\�DQG��LL��DQ�DPRXQW�HTXDO�WR�DOO�WD[HV��LQFOXGLQJ�
SURSHUW\� WD[HV�� OLFHQVHV�� IHHV�� DQG� RWKHU� DVVHVVPHQWV� WKDW� ZRXOG� DSSO\� WR� D�
SULYDWH� FRPPXQLFDWLRQV� VHUYLFH� SURYLGHU�� LQFOXGLQJ� IHGHUDO�� 6WDWH�� DQG� ORFDO�
WD[HV�� ULJKWV�RI�ZD\�� IUDQFKLVH�� FRQVHQW�� RU� DGPLQLVWUDWLYH� IHHV�� DQG� SROH�
DWWDFKPHQW�IHHV��,Q�FDOFXODWLQJ�WKH�FRVWV�RI�WKH�VHUYLFH�WKH�FLW\�PD\�DPRUWL]H�WKH�
FDSLWDO�DVVHWV�RI�WKH�FRPPXQLFDWLRQV�V\VWHP�RYHU�WKH�XVHIXO�OLIH�RI�WKH�DVVHWV�LQ�
DFFRUGDQFH�ZLWK�JHQHUDOO\�DFFHSWHG�SULQFLSOHV�RI�JRYHUQPHQWDO�DFFRXQWLQJ��

���� 7KH� FLW\� VKDOO� DQQXDOO\� UHPLW� WR� WKH� JHQHUDO� IXQG� RI� WKH� FLW\� DQ� DPRXQW�
HTXLYDOHQW�WR�DOO�WD[HV�RU�IHHV�D�SULYDWH�FRPPXQLFDWLRQV�VHUYLFH�SURYLGHU�ZRXOG�
EH�UHTXLUHG�WR�SD\�WKH�FLW\�RU�FRXQW\�LQ�ZKLFK�WKH�FLW\�LV�ORFDWHG��LQFOXGLQJ�DQ\�
DSSOLFDEOH� WD[� UHIXQGV� UHFHLYHG� E\� WKH� FLW\�RZQHG� FRPPXQLFDWLRQV� VHUYLFH�
SURYLGHU�EHFDXVH�RI� LWV�JRYHUQPHQW�VWDWXV�DQG�D�VXP�HTXDO� WR� WKH�DPRXQW�RI�
SURSHUW\� WD[� WKDW� ZRXOG� KDYH� EHHQ� GXH� LI� WKH� FLW\�RZQHG� FRPPXQLFDWLRQV�
VHUYLFH�SURYLGHU�ZHUH�D�SULYDWH�FRPPXQLFDWLRQV�VHUYLFH�SURYLGHU��

�E�� $�FLW\�RZQHG�FRPPXQLFDWLRQV�VHUYLFH�SURYLGHU�VKDOO�QRW�EH�UHTXLUHG�WR�REWDLQ�YRWHU�
DSSURYDO�XQGHU�*�6�����$�����SULRU�WR�WKH�VDOH�RU�GLVFRQWLQXDQFH�RI� WKH�FLW\
V�FRPPXQLFDWLRQV�
QHWZRUN��
 
§ 160A-340.2.  Exemptions. 

�D�� 7KH�SURYLVLRQV�RI�*�6�����$�����������$�����������$��������DQG����$�������GR�QRW�
DSSO\� WR� WKH� SXUFKDVH�� OHDVH�� FRQVWUXFWLRQ�� RU� RSHUDWLRQ� RI� IDFLOLWLHV� E\� D� FLW\� WR� SURYLGH�
FRPPXQLFDWLRQV� VHUYLFH� ZLWKLQ� WKH� FLW\
V� FRUSRUDWH� OLPLWV� IRU� WKH� FLW\
V� LQWHUQDO� JRYHUQPHQWDO�
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SXUSRVHV�� LQFOXGLQJ� WKH� VKDULQJ� RI� GDWD� RU� YRLFH� EHWZHHQ� JRYHUQPHQWDO� HQWLWLHV� IRU� LQWHUQDO�
JRYHUQPHQWDO�SXUSRVHV��RU�ZLWKLQ�WKH�FRUSRUDWH�OLPLWV�RI�DQRWKHU�XQLW�RI�ORFDO�JRYHUQPHQW�WKDW�LV�
D�SDUW\�ZLWK�WKH�FLW\�WR�DQ�LQWHUORFDO�DJUHHPHQW�XQGHU�3DUW���RI�$UWLFOH����RI�&KDSWHU����$�RI�WKH�
*HQHUDO�6WDWXWHV�IRU�WKH�SURYLVLRQ�RI�LQWHUQDO�JRYHUQPHQW�VHUYLFHV��

�E�� 7KH�SURYLVLRQV�RI�*�6�����$�����������$��������DQG����$�������GR�QRW�DSSO\�WR�WKH�
SURYLVLRQ� RI� FRPPXQLFDWLRQV� VHUYLFH� LQ� DQ� XQVHUYHG� DUHD�� $� FLW\� VHHNLQJ� WR� SURYLGH�
FRPPXQLFDWLRQV�VHUYLFH�LQ�DQ�XQVHUYHG�DUHD�VKDOO�SHWLWLRQ�WKH�1RUWK�&DUROLQD�8WLOLWLHV�&RPPLVVLRQ�
IRU� D� GHWHUPLQDWLRQ� WKDW� DQ� DUHD� LV� XQVHUYHG�� 7KH� SHWLWLRQ� VKDOO� LGHQWLI\� ZLWK� VSHFLILFLW\� WKH�
JHRJUDSKLF� DUHD� IRU� ZKLFK� WKH� GHVLJQDWLRQ� LV� VRXJKW��� $Q\� SULYDWH� FRPPXQLFDWLRQV� VHUYLFH�
SURYLGHU��RU�DQ\�RWKHU�LQWHUHVWHG�SDUW\��PD\��ZLWKLQ�D�WLPH�HVWDEOLVKHG�E\�RUGHU�RI�WKH�&RPPLVVLRQ��
ZKLFK�WLPH�VKDOO�EH�QR�IHZHU�WKDQ����GD\V��ILOH�ZLWK�WKH�&RPPLVVLRQ�DQ�REMHFWLRQ�WR�WKH�GHVLJQDWLRQ�
RQ�WKH�JURXQGV�WKDW�RQH�RU�PRUH�DUHDV�GHVLJQDWHG�LQ�WKH�SHWLWLRQ�LV�QRW�DQ�XQVHUYHG�DUHD�RU�WKDW�WKH�
FLW\� LV� QRW� RWKHUZLVH� HOLJLEOH� WR� SURYLGH� WKH� VHUYLFH�� )RU� SXUSRVHV� RI� WKLV� VXEVHFWLRQ�� WKH� WHUP�
�XQVHUYHG�DUHD��PHDQV�D�FHQVXV�EORFN��DV�GHVLJQDWHG�E\�WKH�PRVW�UHFHQW�FHQVXV�RI�WKH�8�6��&HQVXV�
%XUHDX��LQ�ZKLFK�DW�OHDVW�ILIW\�SHUFHQW�������RI�KRXVHKROGV�HLWKHU�KDYH�QR�DFFHVV�WR�KLJK�VSHHG�
,QWHUQHW�VHUYLFH�RU�KDYH�DFFHVV�WR�KLJK�VSHHG�,QWHUQHW�VHUYLFH�RQO\�IURP�D�VDWHOOLWH�SURYLGHU��$�FLW\�
PD\�SHWLWLRQ�WKH�&RPPLVVLRQ�WR�VHUYH�PXOWLSOH�FRQWLJXRXV�XQVHUYHG�DUHDV�LQ�WKH�VDPH�SURFHHGLQJ��

�F�� 7KH� SURYLVLRQV� RI� *�6�����$�������� ���$�������� ���$�������� ���$�������� DQG�
���$�������GR�QRW�DSSO\�WR�D�FLW\�RU�MRLQW�DJHQF\�SURYLGLQJ�FRPPXQLFDWLRQV�VHUYLFH�DV�RI�-DQXDU\�
���������SURYLGHG�WKH�FLW\�RU�MRLQW�DJHQF\�OLPLWV�WKH�SURYLVLRQ�RI�FRPPXQLFDWLRQV�VHUYLFH�WR�DQ\�
RQH�RU�PRUH�RI�WKH�IROORZLQJ��

���� 3HUVRQV�ZLWKLQ�WKH�FRUSRUDWH�OLPLWV�RI�WKH�FLW\�SURYLGLQJ�WKH�FRPPXQLFDWLRQV�
VHUYLFH�� )RU� WKH� SXUSRVHV� RI� WKLV� VXEVHFWLRQ�� FRUSRUDWH� OLPLWV� VKDOO�PHDQ� WKH�
FRUSRUDWH� OLPLWV� RI� WKH� FLW\� DV� RI� $SULO� ��� ������ RU� DV� H[SDQGHG� WKURXJK�
DQQH[DWLRQ��

���� ([LVWLQJ�FXVWRPHUV�RI�WKH�FRPPXQLFDWLRQV�VHUYLFH�DV�RI�$SULO����������6HUYLFH�
WR�D�FXVWRPHU�RXWVLGH�WKH�VHUYLFH�DUHD�RI�WKH�FLW\�RU�MRLQW�DJHQF\�ZKR�LV�DOVR�D�
SXEOLF�HQWLW\�PXVW�FRPSO\�ZLWK�WKH�RSHQ�ELGGLQJ�SURFHGXUHV�RI�*�6������������
XSRQ�WKH�H[SLUDWLRQ�RU�WHUPLQDWLRQ�RI�WKH�H[LVWLQJ�VHUYLFH�FRQWUDFW��

���� 7KH�IROORZLQJ�VHUYLFH�DUHDV��
D�� )RU�WKH�MRLQW�DJHQF\�RSHUDWHG�E\�WKH�FLWLHV�RI�'DYLGVRQ�DQG�0RRUHVYLOOH��

WKH�VHUYLFH�DUHD�LV�WKH�FRPELQHG�DUHDV�RI�WKH�FLW\�RI�&RUQHOLXV��WKH�WRZQ�
RI� 7URXWPDQ�� WKH� WRZQ� RI� +XQWHUVYLOOH�� WKH� XQLQFRUSRUDWHG� DUHDV� RI�
0HFNOHQEXUJ�&RXQW\�QRUWK�RI�D�OLQH�EHJLQQLQJ�DW�+LJKZD\����DORQJ�WKH�
ZHVW�ERXQGDU\�RI� WKH�FRXQW\��H[WHQGLQJ�HDVWZDUG�DORQJ�+LJKZD\�����
FRQWLQXLQJ� HDVW� DORQJ� ,QWHUVWDWH� ����� DQG� FRQWLQXLQJ� HDVWZDUG� WR� WKH�
HDVWHUQ� ERXQGDU\� RI� WKH� FRXQW\� DORQJ� (DVWILHOG� 5RDG�� DQG� WKH�
XQLQFRUSRUDWHG�DUHDV�RI�,UHGHOO�&RXQW\�VRXWK�RI�,QWHUVWDWH�����H[FOXGLQJ�
6WDWHVYLOOH�DQG�WKH�H[WUDWHUULWRULDO�MXULVGLFWLRQ�RI�6WDWHVYLOOH��

E�� )RU� WKH� FLW\� RI� 6DOLVEXU\�� WKH� VHUYLFH� DUHD� LV� WKH� PXQLFLSDOLWLHV� RI�
6DOLVEXU\�� 6SHQFHU�� (DVW� 6SHQFHU�� *UDQLWH� 4XDUU\�� 5RFNZHOO�� )DLWK��
&OHYHODQG��&KLQD�*URYH��/DQGLV�DQG�WKH�FRUULGRUV�EHWZHHQ�WKRVH�FLWLHV��
7KH�VHUYLFH�DUHD�DOVR�LQFOXGHV�WKH�HFRQRPLF�GHYHORSPHQW�VLWHV��SXEOLF�
VDIHW\� IDFLOLWLHV�� JRYHUQPHQWDO� IDFLOLWLHV�� DQG� HGXFDWLRQDO� VFKRROV� DQG�
FROOHJHV�ORFDWHG�RXWVLGH�WKH�PXQLFLSDOLWLHV�DQG�WKH�FRUULGRUV�EHWZHHQ�WKH�
PXQLFLSDOLWLHV� DQG� WKHVH� VLWHV�� IDFLOLWLHV�� VFKRROV�� DQG� FROOHJHV�� 7KH�
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FRUULGRUV� EHWZHHQ�6DOLVEXU\� DQG� WKHVH�PXQLFLSDOLWLHV� DQG� WKHVH� VLWHV��
IDFLOLWLHV�� VFKRROV�� DQG� FROOHJHV� LQFOXGHV� RQO\� WKH� DUHD� QHFHVVDU\� WR�
SURYLGH� VHUYLFH� WR� WKHVH� PXQLFLSDOLWLHV� DQG� WKHVH� VLWHV�� IDFLOLWLHV��
VFKRROV��DQG�FROOHJHV�DQG�VKDOO�QRW�EH�ZLGHU�WKDQ�����IHHW��7KH�HOHFWHG�
ERGLHV� RI� 6SHQFHU�� (DVW� 6SHQFHU�� *UDQLWH� 4XDUU\�� 5RFNZHOO�� )DLWK��
&OHYHODQG��&KLQD�*URYH��DQG�/DQGLV�VKDOO�YRWH�WR�DSSURYH�WKH�VHUYLFH�
H[WHQVLRQ� LQWR� HDFK� UHVSHFWLYH� PXQLFLSDOLW\� EHIRUH� 6DOLVEXU\� FDQ�
SURYLGH� VHUYLFH� WR� WKDW� PXQLFLSDOLW\�� 7KH� 5RZDQ� &RXQW\� %RDUG� RI�
&RXQW\�&RPPLVVLRQHUV�VKDOO�YRWH�WR�DSSURYH�VHUYLFH�H[WHQVLRQ�WR�DQ\�
JRYHUQPHQWDO� HFRQRPLF� GHYHORSPHQW� VLWH�� JRYHUQPHQWDO� IDFLOLW\��
VFKRRO�� RU� FROOHJH� RZQHG� E\� 5RZDQ� &RXQW\�� 7KH� 5RZDQ� 6DOLVEXU\�
6FKRRO�%RDUG�VKDOO�DOVR�YRWH�WR�DSSURYH�VHUYLFH�H[WHQVLRQ�WR�VFKRROV���

F�� )RU�WKH�FLW\�RI�:LOVRQ��WKH�VHUYLFH�DUHD�LV�WKH�FRXQW\�OLPLWV�RI�:LOVRQ�
&RXQW\��LQFOXGLQJ�WKH�LQFRUSRUDWHG�DUHDV�ZLWKLQ�WKH�&RXQW\��

G�� )RU�DOO�RWKHU�FLWLHV�RU�MRLQW�DJHQFLHV�RIIHULQJ�FRPPXQLFDWLRQV�VHUYLFH��
WKH�VHUYLFH�DUHD� LV� WKH�DUHD�GHVLJQDWHG� LQ� WKH�PDS�ILOHG�DV�SDUW�RI� WKH�
LQLWLDO�QRWLFH�RI�IUDQFKLVH�ZLWK�WKH�6HFUHWDU\�RI�6WDWH�DV�RI�-DQXDU\����
������

�G�� 7KH�H[HPSWLRQV�SURYLGHG�LQ�WKLV�VHFWLRQ�GR�QRW�H[HPSW�D�FLW\�RU�MRLQW�DJHQF\�IURP�ODZV�
DQG� UXOHV� RI� JHQHUDO� DSSOLFDELOLW\� WR� JRYHUQPHQWDO� VHUYLFHV�� LQFOXGLQJ� QRQGLVFULPLQDWRU\�
REOLJDWLRQV��

�H�� ,Q�WKH�HYHQW�D�FLW\�VXEMHFW�WR�WKH�H[HPSWLRQ�VHW�IRUWK�LQ�VXEVHFWLRQ��F��RI�WKLV�VHFWLRQ�
SURYLGHV�FRPPXQLFDWLRQV�VHUYLFH�WR�D�FXVWRPHU�RXWVLGH�WKH�OLPLWV�VHW�IRUWK�LQ�WKDW�VXEVHFWLRQ��WKH�
FLW\� VKDOO� KDYH����GD\V� IURP� WKH�GDWH� RI� QRWLFH� RU� GLVFRYHU\� WR� FHDVH�SURYLGLQJ� VHUYLFH� WR� WKH�
FXVWRPHU�ZLWKRXW�ORVV�RI�WKH�H[HPSWLRQ��
 
§ 160A-340.3.  Notice; public hearing. 

$�FLW\�RU�MRLQW�DJHQF\�WKDW�SURSRVHV�WR�SURYLGH�FRPPXQLFDWLRQV�VHUYLFH�VKDOO�KROG�QRW�IHZHU�
WKDQ� WZR� SXEOLF� KHDULQJV��ZKLFK� VKDOO� EH� KHOG� QRW� OHVV� WKDQ� ��� GD\V� DSDUW�� IRU� WKH� SXUSRVH� RI�
JDWKHULQJ�LQIRUPDWLRQ�DQG�FRPPHQW��1RWLFH�RI�WKH�KHDULQJV�VKDOO�EH�SXEOLVKHG�DW�OHDVW�RQFH�D�ZHHN�
IRU� IRXU�FRQVHFXWLYH�ZHHNV� LQ� WKH�SUHGRPLQDQW�QHZVSDSHU�RI�JHQHUDO� FLUFXODWLRQ� LQ� WKH�DUHD� LQ�
ZKLFK� WKH� FLW\� LV� ORFDWHG�� 7KH� QRWLFH� VKDOO� DOVR� EH� SURYLGHG� WR� WKH� 1RUWK� &DUROLQD� 8WLOLWLHV�
&RPPLVVLRQ��ZKLFK�VKDOO�SRVW�WKH�QRWLFH�RQ�LWV�:HE�VLWH��DQG�WR�DOO�FRPSDQLHV�WKDW�KDYH�UHTXHVWHG�
VHUYLFH�RI� WKH�QRWLFHV� IURP� WKH�FLW\�FOHUN��7KH�FLW\� VKDOO�GHSRVLW� WKH�QRWLFH� LQ� WKH�8�6��PDLO� WR�
FRPSDQLHV�WKDW�KDYH�UHTXHVWHG�QRWLFH�DW�OHDVW����GD\V�SULRU�WR�WKH�KHDULQJ�VXEMHFW�WR�WKH�QRWLFH��
3ULYDWH� FRPPXQLFDWLRQV� VHUYLFH� SURYLGHUV� VKDOO� EH� SHUPLWWHG� WR� SDUWLFLSDWH� IXOO\� LQ� WKH� SXEOLF�
KHDULQJV�E\�SUHVHQWLQJ� WHVWLPRQ\�DQG�GRFXPHQWDWLRQ�UHOHYDQW� WR� WKHLU�VHUYLFH�RIIHULQJV�DQG� WKH�
FLW\
V�SODQV��$Q\�IHDVLELOLW\�VWXG\��EXVLQHVV�SODQ��RU�SXEOLF�VXUYH\�FRQGXFWHG�RU�SUHSDUHG�E\�WKH�
FLW\�LQ�FRQQHFWLRQ�ZLWK�WKH�SURSRVHG�FRPPXQLFDWLRQV�VHUYLFH�SURMHFW�LV�D�SXEOLF�UHFRUG�DV�GHILQHG�
E\�*�6��������DQG�VKDOO�EH�PDGH�DYDLODEOH�WR�WKH�SXEOLF�SULRU�WR�WKH�SXEOLF�KHDULQJV�UHTXLUHG�E\�
WKLV�VHFWLRQ��7KLV�VHFWLRQ�GRHV�QRW�DSSO\�WR�WKH�UHSDLU��UHEXLOGLQJ��UHSODFHPHQW��RU�LPSURYHPHQW�RI�
DQ�H[LVWLQJ�FRPPXQLFDWLRQV�QHWZRUN��RU�HTXLSPHQW�UHODWLQJ�WKHUHWR��
 
§ 160A-340.4.  Financing. 

�D�� $�FLW\�RU�MRLQW�DJHQF\�VXEMHFW�WR�WKH�SURYLVLRQV�RI�*�6�����$�������VKDOO�QRW�HQWHU�LQWR�
D�FRQWUDFW�XQGHU�*�6�����$����RU�*�6�����$����WR�SXUFKDVH�RU�WR�ILQDQFH�WKH�SXUFKDVH�RI�SURSHUW\�
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IRU�XVH�LQ�D�FRPPXQLFDWLRQV�QHWZRUN�RU�WR�ILQDQFH�WKH�FRQVWUXFWLRQ�RI�IL[WXUHV�RU�LPSURYHPHQWV�
IRU�XVH�LQ�D�FRPPXQLFDWLRQV�QHWZRUN�XQOHVV�LW�FRPSOLHV�ZLWK�VXEVHFWLRQ��E��RI�WKLV�VHFWLRQ��7KH�
SURYLVLRQV�RI�WKLV�VHFWLRQ�VKDOO�QRW�DSSO\�WR�WKH�UHSDLU��UHEXLOGLQJ��UHSODFHPHQW��RU�LPSURYHPHQW�RI�
DQ�H[LVWLQJ�FRPPXQLFDWLRQV�QHWZRUN��RU�HTXLSPHQW�UHODWLQJ�WKHUHWR��

�E�� $�FLW\�VKDOO�QRW�LQFXU�GHEW�IRU�WKH�SXUSRVH�RI�FRQVWUXFWLQJ�D�FRPPXQLFDWLRQV�V\VWHP�
ZLWKRXW�ILUVW�KROGLQJ�D�VSHFLDO�HOHFWLRQ�XQGHU�*�6����������RQ�WKH�TXHVWLRQ�RI�ZKHWKHU�WKH�FLW\�PD\�
SURYLGH�FRPPXQLFDWLRQV�VHUYLFH��,I�D�PDMRULW\�RI�WKH�YRWHV�FDVW�LQ�WKH�VSHFLDO�HOHFWLRQ�DUH�IRU�WKH�
FLW\�SURYLGLQJ�FRPPXQLFDWLRQV�VHUYLFH��WKH�FLW\�PD\�LQFXU�WKH�GHEW�IRU�WKH�VHUYLFH��,I�D�PDMRULW\�RI�
WKH�YRWHV�FDVW�LQ�WKH�VSHFLDO�HOHFWLRQ�DUH�DJDLQVW�WKH�FLW\�SURYLGLQJ�FRPPXQLFDWLRQV�VHUYLFH��WKH�
FLW\�VKDOO�QRW�LQFXU�WKH�GHEW��+RZHYHU��QRWKLQJ�LQ�WKLV�VHFWLRQ�VKDOO�SURKLELW�D�FLW\�IURP�UHYLVLQJ�LWV�
SODQ�WR�RIIHU�FRPPXQLFDWLRQV�VHUYLFH�DQG�FDOOLQJ�DQRWKHU�VSHFLDO�HOHFWLRQ�RQ�WKH�TXHVWLRQ�SULRU�WR�
SURYLGLQJ�RU�RIIHULQJ�WR�SURYLGH�WKH�VHUYLFH��$�VSHFLDO�HOHFWLRQ�UHTXLUHG�XQGHU�&KDSWHU�����RI�WKH�
*HQHUDO� 6WDWXWHV� DV� D� FRQGLWLRQ� WR� WKH� LVVXDQFH� RI� ERQGV� VKDOO� VDWLVI\� WKH� UHTXLUHPHQWV� RI� WKLV�
VHFWLRQ��
 
§ 160A-340.5.  Taxes; payments in lieu of taxes. 

�D�� $�FRPPXQLFDWLRQV�QHWZRUN�RZQHG�RU�RSHUDWHG�E\�D�FLW\�RU�MRLQW�DJHQF\�VKDOO�EH�H[HPSW�
IURP� SURSHUW\� WD[HV��+RZHYHU�� HDFK� FLW\� SRVVHVVLQJ� DQ� RZQHUVKLS� VKDUH� RI� D� FRPPXQLFDWLRQV�
QHWZRUN�DQG�D�MRLQW�DJHQF\�RZQLQJ�D�FRPPXQLFDWLRQV�QHWZRUN�VKDOO��LQ�OLHX�RI�SURSHUW\�WD[HV��SD\�
WR�DQ\�FRXQW\�DXWKRUL]HG�WR�OHY\�SURSHUW\�WD[HV�WKH�DPRXQW�ZKLFK�ZRXOG�EH�DVVHVVHG�DV�WD[HV�RQ�
UHDO�DQG�SHUVRQDO�SURSHUW\�LI�WKH�FRPPXQLFDWLRQV�QHWZRUN�ZHUH�RWKHUZLVH�VXEMHFW�WR�YDOXDWLRQ�DQG�
DVVHVVPHQW��$Q\�SD\PHQWV�LQ�OLHX�RI�WD[HV�VKDOO�EH�GXH�DQG�VKDOO�EHDU�LQWHUHVW��LI�XQSDLG��DV�LQ�WKH�
FDVH�RI�WD[HV�RQ�RWKHU�SURSHUW\� 

�E�� $�FLW\�RZQHG�FRPPXQLFDWLRQV�VHUYLFH�SURYLGHU�VKDOO�SD\� WR� WKH�6WDWH��RQ�DQ�DQQXDO�
EDVLV��DQ�DPRXQW� LQ� OLHX�RI� WD[HV� WKDW�ZRXOG�RWKHUZLVH�EH�GXH� WKH�6WDWH� LI� WKH�FRPPXQLFDWLRQV�
VHUYLFH� ZDV� SURYLGHG� E\� D� SULYDWH� FRPPXQLFDWLRQV� VHUYLFH� SURYLGHU�� LQFOXGLQJ� 6WDWH� LQFRPH��
IUDQFKLVH��YHKLFOH��PRWRU�IXHO��DQG�RWKHU�VLPLODU�WD[HV��7KH�DPRXQW�RI�WKH�SD\PHQW�LQ�OLHX�RI�WD[HV�
VKDOO�EH�VHW�DQQXDOO\�E\�WKH�'HSDUWPHQW�RI�5HYHQXH�DQG�VKDOO�DSSUR[LPDWH�WKH�WD[HV�WKDW�ZRXOG�EH�
GXH�LI�WKH�FRPPXQLFDWLRQV�VHUYLFH�ZDV�XQGHUWDNHQ�E\�D�SULYDWH�FRPPXQLFDWLRQV�VHUYLFH�SURYLGHU��
$� FLW\�RZQHG� FRPPXQLFDWLRQV� VHUYLFH� SURYLGHU� PXVW� SURYLGH� LQIRUPDWLRQ� UHTXHVWHG� E\� WKH�
6HFUHWDU\�RI�5HYHQXH�QHFHVVDU\�IRU�FDOFXODWLRQ�RI�WKH�DVVHVVPHQW��7KH�'HSDUWPHQW�PXVW�LQIRUP�
HDFK�FLW\�RZQHG�FRPPXQLFDWLRQV�VHUYLFH�SURYLGHU�RI�WKH�DPRXQW�RI�WKH�DVVHVVPHQW�E\�-DQXDU\���
RI�HDFK�\HDU��7KH�DVVHVVPHQW�LV�GXH�E\�0DUFK����RI�HDFK�\HDU��,I�WKH�DVVHVVPHQW�LV�XQSDLG��WKH�
6WDWH� PD\� ZLWKKROG� WKH� DPRXQW� GXH�� LQFOXGLQJ� LQWHUHVW� RQ� ODWH� SD\PHQWV�� IURP� GLVWULEXWLRQV�
RWKHUZLVH�GXH�WKH�FLW\�XQGHU�*�6������������,��

�F�� $� FLW\�RZQHG� FRPPXQLFDWLRQV� VHUYLFH� SURYLGHU� RU� D� MRLQW� DJHQF\� WKDW� SURYLGHV�
FRPPXQLFDWLRQV�VHUYLFH�VKDOO�QRW�EH�HOLJLEOH�IRU�D�UHIXQG�XQGHU�*�6�������������F��IRU�VDOHV�DQG�
XVH�WD[HV�SDLG�RQ�SXUFKDVHV�RI�WDQJLEOH�SHUVRQDO�SURSHUW\�DQG�VHUYLFHV�UHODWHG�WR�WKH�SURYLVLRQ�RI�
FRPPXQLFDWLRQV�VHUYLFH��H[FHSW�WR�WKH�H[WHQW�D�SULYDWH�FRPPXQLFDWLRQV�VHUYLFH�SURYLGHU�ZRXOG�EH�
H[HPSW�IURP�WD[DWLRQ��
 
§ 160A-340.6.  Public-private partnerships for communications service. 

�D�� 3ULRU� WR� XQGHUWDNLQJ� WR� FRQVWUXFW� D� FRPPXQLFDWLRQV� QHWZRUN� IRU� WKH� SURYLVLRQ� RI�
FRPPXQLFDWLRQV�VHUYLFH��D�FLW\�VKDOO� ILUVW�VROLFLW�SURSRVDOV� IURP�SULYDWH�EXVLQHVV� LQ�DFFRUGDQFH�
ZLWK�WKH�SURFHGXUHV�RI�WKLV�VHFWLRQ��
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�E�� 7KH� FLW\� VKDOO� LVVXH� UHTXHVWV� IRU� SURSRVDOV� WKDW� VSHFLI\� WKH� QDWXUH� DQG� VFRSH� RI� WKH�
UHTXHVWHG�FRPPXQLFDWLRQV�VHUYLFH��WKH�DUHD�LQ�ZKLFK�LW�LV�WR�EH�SURYLGHG��DQ\�VSHFLILFDWLRQV�DQG�
SHUIRUPDQFH� VWDQGDUGV�� DQG� LQIRUPDWLRQ� DV� WR� WKH� FLW\
V� SURSRVHG� SDUWLFLSDWLRQ� LQ� SURYLGLQJ�
HTXLSPHQW�� LQIUDVWUXFWXUH��RU�RWKHU�DVSHFWV�RI� WKH�VHUYLFH��7KH�FLW\�PD\�SUHVFULEH� WKH�IRUP�DQG�
FRQWHQW�RI�SURSRVDOV�DQG�PD\�UHTXLUH�WKDW�SURSRVDOV�FRQWDLQ�VXIILFLHQWO\�GHWDLOHG�LQIRUPDWLRQ�WR�
DOORZ�IRU�DQ�REMHFWLYH�HYDOXDWLRQ�RI�SURSRVDOV�XVLQJ� WKH�IDFWRUV�VWDWHG� LQ�VXEVHFWLRQ��G��RI� WKLV�
VHFWLRQ��(DFK�SURSRVDO�VKDOO�DW�PLQLPXP�FRQWDLQ�DOO�RI�WKH�IROORZLQJ��

���� ,QIRUPDWLRQ�UHJDUGLQJ�WKH�SURSRVHU
V�H[SHULHQFH�DQG�TXDOLILFDWLRQV�WR�SHUIRUP�
WKH�UHTXLUHPHQWV�RI�WKH�SURSRVDO��

���� ,QIRUPDWLRQ�GHPRQVWUDWLQJ�WKH�SURSRVHU
V�DELOLW\�WR�VHFXUH�ILQDQFLQJ�QHHGHG�WR�
SHUIRUP�WKH�UHTXLUHPHQWV�RI�WKH�SURSRVDO��

���� ,QIRUPDWLRQ�GHPRQVWUDWLQJ�WKH�SURSRVHU
V�DELOLW\�WR�SURYLGH�VWDIILQJ��LPSOHPHQW�
ZRUN� WDVNV�� DQG� FDUU\� RXW� DOO� RWKHU� UHVSRQVLELOLWLHV� QHFHVVDU\� WR� SHUIRUP� WKH�
UHTXLUHPHQWV�RI�WKH�SURSRVDO��

���� ,QIRUPDWLRQ� FOHDUO\� LGHQWLI\LQJ� DQG� VSHFLI\LQJ� DOO� HOHPHQWV� RI� FRVW� RI� WKH�
SURSRVDO� IRU� WKH� WHUP� RI� WKH� SURSRVHG� FRQWUDFW�� LQFOXGLQJ� WKH� FRVW� RI� WKH�
SXUFKDVH� RU� OHDVH� RI� HTXLSPHQW� DQG� VXSSOLHV�� GHVLJQ�� LQVWDOODWLRQ�� RSHUDWLRQ��
PDQDJHPHQW��DQG�PDLQWHQDQFH�RI�DQ\�V\VWHP��DQG�DQ\�SURSRVHG�VHUYLFHV��

���� $Q\�RWKHU�LQIRUPDWLRQ�WKH�FLW\�GHWHUPLQHV�KDV�D�PDWHULDO�EHDULQJ�RQ�LWV�DELOLW\�
WR�HYDOXDWH�WKH�SURSRVDO��

�F�� 7KH�FLW\� VKDOO� SURYLGH�QRWLFH� WKDW� LW� LV� UHTXHVWLQJ�SURSRVDOV� LQ� DFFRUGDQFH�ZLWK� WKLV�
VXEVHFWLRQ�� 7KH� QRWLFH� VKDOO� VWDWH� WKH� WLPH� DQG� SODFH� ZKHUH� SODQV� DQG� VSHFLILFDWLRQV� IRU� WKH�
SURSRVHG�VHUYLFH�PD\�EH�REWDLQHG�DQG�WKH�WLPH�DQG�SODFH�IRU�RSHQLQJ�SURSRVDOV��$Q\�QRWLFH�JLYHQ�
XQGHU�WKLV�VXEVHFWLRQ�VKDOO�UHVHUYH�WR�WKH�FLW\�WKH�ULJKW� WR�UHMHFW�DQ\�RU�DOO�SURSRVDOV��1RWLFH�RI�
UHTXHVW�IRU�SURSRVDOV�VKDOO�EH�JLYHQ�E\�DOO�RI�WKH�IROORZLQJ�PHWKRGV��

���� %\�PDLOLQJ�D�QRWLFH�RI�UHTXHVW�IRU�SURSRVDOV�WR�HDFK�ILUP�WKDW�KDV�REWDLQHG�D�
OLFHQVH� RU� SHUPLW� WR� XVH� WKH� SXEOLF� ULJKWV�RI�ZD\� LQ� WKH� FLW\� WR� SURYLGH� D�
FRPPXQLFDWLRQV�VHUYLFH�ZLWKLQ�WKH�FLW\�E\�GHSRVLWLQJ�VXFK�QRWLFHV�LQ�WKH�8�6��
PDLO�DW�OHDVW����GD\V�SULRU�WR�WKH�GDWH�VSHFLILHG�IRU�WKH�RSHQLQJ�RI�SURSRVDOV��,Q�
LGHQWLI\LQJ� ILUPV�� WKH�FLW\�PD\� UHO\�XSRQ� OLVWV�SURYLGHG�E\� WKH�2IILFH�RI� WKH�
6HFUHWDU\�RI�6WDWH�DQG�WKH�1RUWK�&DUROLQD�8WLOLWLHV�&RPPLVVLRQ��

���� %\�SRVWLQJ�D�QRWLFH�RI�UHTXHVW�IRU�SURSRVDOV�RQ�WKH�FLW\
V�:HE�VLWH�DW�OHDVW����
GD\V�EHIRUH�WKH�WLPH�VSHFLILHG�IRU�WKH�RSHQLQJ�RI�SURSRVDOV��

���� %\� SXEOLVKLQJ� D� QRWLFH� RI� UHTXHVW� IRU� SURSRVDOV� LQ� D� QHZVSDSHU� RI� JHQHUDO�
FLUFXODWLRQ�LQ�WKH�FRXQW\�LQ�ZKLFK�WKH�FLW\�LV�SUHGRPLQDQWO\�ORFDWHG�DW�OHDVW����
GD\V�EHIRUH�WKH�WLPH�VSHFLILHG�IRU�WKH�RSHQLQJ�RI�SURSRVDOV��

�G�� ,Q�HYDOXDWLQJ�SURSRVDOV��WKH�FLW\�PD\�FRQVLGHU�DQ\�UHOHYDQW�IDFWRUV��LQFOXGLQJ�V\VWHP�
GHVLJQ��V\VWHP�UHOLDELOLW\��RSHUDWLRQDO�H[SHULHQFH��RSHUDWLRQDO�FRVWV��FRPSDWLELOLW\�ZLWK�H[LVWLQJ�
V\VWHPV�DQG�HTXLSPHQW��DQG�HPHUJLQJ�WHFKQRORJ\��7KH�FLW\�PD\�QHJRWLDWH�DVSHFWV�RI�DQ\�SURSRVDO�
ZLWK�DQ\�UHVSRQVLEOH�SURSRVHU�ZLWK�UHJDUG�WR�WKHVH�IDFWRUV�WR�GHWHUPLQH�ZKLFK�SURSRVDO�LV�WKH�PRVW�
UHVSRQVLYH��$�GHWHUPLQDWLRQ�RI�PRVW�UHVSRQVLYH�SURSRVHU�E\�WKH�FLW\�VKDOO�EH�ILQDO��

�H�� 7KH� FLW\� PD\� QHJRWLDWH� D� FRQWUDFW� ZLWK� WKH� PRVW� UHVSRQVLYH� SURSRVHU� IRU� WKH�
SHUIRUPDQFH� RI� FRPPXQLFDWLRQV� VHUYLFH� VSHFLILHG� LQ� WKH� UHTXHVW� IRU� SURSRVDOV�� $OO� FRQWUDFWV�
HQWHUHG�LQWR�SXUVXDQW�WR�WKLV�VHFWLRQ�VKDOO�EH�DSSURYHG�DQG�DZDUGHG�E\�WKH�JRYHUQLQJ�ERG\�RI�WKH�
FLW\��
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�I�� ,I� WKH� FLW\� LV�XQDEOH� WR� VXFFHVVIXOO\�QHJRWLDWH� WKH� WHUPV�RI� D� FRQWUDFW�ZLWK� WKH�PRVW�
UHVSRQVLYH� SURSRVHU�ZLWKLQ� ��� GD\V� RI� WKH� RSHQLQJ� RI� WKH� SURSRVDOV�� WKH� FLW\�PD\� SURFHHG� WR�
QHJRWLDWH�ZLWK� WKH� ILUP�GHWHUPLQHG� WR�EH� WKH�QH[W�PRVW� UHVSRQVLYH�SURSRVHU� LI� VXFK�D�SURSRVHU�
H[LVWV��,I� WKH�FLW\�LV�XQDEOH�WR�VXFFHVVIXOO\�QHJRWLDWH� WKH�WHUPV�RI�D�FRQWUDFW�ZLWK�WKH�QH[W�PRVW�
UHVSRQVLYH�SURSRVHU�ZLWKLQ����GD\V��LW�PD\�SURFHHG�XQGHU�WKLV�$UWLFOH�WR�SURYLGH�FRPPXQLFDWLRQV�
VHUYLFH��

�J�� $OO�SURSRVDOV�VKDOO�EH�VHDOHG�DQG�VKDOO�EH�RSHQHG�LQ�SXEOLF��3URYLGHG��WKDW�WUDGH�VHFUHWV�
VKDOO�UHPDLQ�FRQILGHQWLDO�DV�SURYLGHG�XQGHU�*�6������������

SECTION 1.(b) *�6�������������LV�DPHQGHG�E\�DGGLQJ�D�QHZ�VXEVHFWLRQ�WR�UHDG��
��G��� $�FLW\�VXEMHFW�WR�WKH�SURYLVLRQV�RI�*�6�����$�������LV�QRW�DOORZHG�D�UHIXQG�RI�VDOHV�DQG�

XVH�WD[HV�SDLG�E\�LW�XQGHU�WKLV�$UWLFOH�IRU�SXUFKDVHV�UHODWHG�WR�WKH�SURYLVLRQ�RI�FRPPXQLFDWLRQV�
VHUYLFH�DV�GHILQHG�LQ�$UWLFOH���$�RI�&KDSWHU����$�RI�WKH�*HQHUDO�6WDWXWHV���

SECTION 1.(c)��6XEVHFWLRQ��E��RI�WKLV�VHFWLRQ�LV�HIIHFWLYH�ZKHQ�LW�EHFRPHV�ODZ�DQG�
DSSOLHV�WR�VDOHV�PDGH�RQ�RU�DIWHU�WKDW�GDWH��

SECTION 2.(a)� � *�6����������� LV� DPHQGHG� E\� DGGLQJ� WKH� IROORZLQJ� QHZ�
VXE�VXEGLYLVLRQ�WR�UHDG��

�O�� 7KH�WHUP��SXEOLF�XWLOLW\��VKDOO�LQFOXGH�D�FLW\�RU�D�MRLQW�DJHQF\ XQGHU�3DUW�
��RI�$UWLFOH����RI�&KDSWHU����$�RI�WKH�*HQHUDO�6WDWXWHV�WKDW�SURYLGHV�
VHUYLFH�DV�GHILQHG�LQ�*�6����������D����DQG�LV�VXEMHFW�WR�WKH�SURYLVLRQV�
RI�*�6�����$���������

SECTION 2.(b)��7KLV�VHFWLRQ�VKDOO�QRW�EH�FRQVWUXHG�WR�FKDQJH�WKH�UHJXODWRU\�QDWXUH�RI�
RU�UHTXLUHPHQWV�DSSOLFDEOH�WR�DQ\�SDUWLFXODU�VHUYLFH�FXUUHQWO\�UHJXODWHG�E\�WKH�&RPPLVVLRQ�XQGHU�
&KDSWHU����RI�WKH�*HQHUDO�6WDWXWHV��

SECTION 3.��6XEFKDSWHU�,9�RI�&KDSWHU�����RI�WKH�*HQHUDO�6WDWXWHV�LV�DPHQGHG�E\�
DGGLQJ�D�QHZ�$UWLFOH�WR�UHDG�DV�IROORZV� 

�$UWLFOH��$��
“Borrowing by Cities for Competitive Purposes.”  
§ 159-175.10.  Additional requirements for review of city financing application; 

communications service. 
7KH�&RPPLVVLRQ�VKDOO�DSSO\�DGGLWLRQDO�UHTXLUHPHQWV�WR�DQ�DSSOLFDWLRQ�IRU�ILQDQFLQJ�E\�D�FLW\�

RU� D� MRLQW� DJHQF\� XQGHU� 3DUW� �� RI�$UWLFOH� ��� RI�&KDSWHU� ���$� RI� WKH�*HQHUDO� 6WDWXWHV� IRU� WKH�
FRQVWUXFWLRQ��RSHUDWLRQ��H[SDQVLRQ��RU�UHSDLU�RI�D�FRPPXQLFDWLRQV�V\VWHP�RU�RWKHU�LQIUDVWUXFWXUH�
IRU�WKH�SXUSRVH�RI�RIIHULQJ�FRPPXQLFDWLRQV�VHUYLFH��DV�WKDW�WHUP�LV�GHILQHG�LQ�*�6�����$���������
WKDW�LV�RU�ZLOO�EH�FRPSHWLWLYH�ZLWK�FRPPXQLFDWLRQV�VHUYLFH�RIIHUHG�E\�D�SULYDWH�FRPPXQLFDWLRQV�
VHUYLFH� SURYLGHU�� 7KLV� VHFWLRQ� GRHV� QRW� DSSO\� WR� WKH� UHSDLU�� UHEXLOGLQJ�� UHSODFHPHQW�� RU�
LPSURYHPHQW� RI� DQ� H[LVWLQJ� FRPPXQLFDWLRQV� QHWZRUN�� RU� HTXLSPHQW� UHODWLQJ� WKHUHWR�� EXW� GRHV�
DSSO\�WR�WKH�H[SDQVLRQ�RI�VXFK�H[LVWLQJ�QHWZRUN��7KH�DGGLWLRQDO�UHTXLUHPHQWV�DUH�WKH�IROORZLQJ� 

���� 3ULRU� WR� VXEPLWWLQJ�DQ�DSSOLFDWLRQ� WR� WKH�&RPPLVVLRQ��D�FLW\�RU� MRLQW�DJHQF\�
VKDOO� FRPSO\�ZLWK� WKH� SURYLVLRQV� RI�*�6�����$������� UHTXLULQJ� DW� OHDVW� WZR�
SXEOLF�KHDULQJV�RQ�WKH�SURSRVHG�FRPPXQLFDWLRQV�VHUYLFH�SURMHFW�DQG�QRWLFH�RI�
WKH�KHDULQJV�WR�SULYDWH�FRPPXQLFDWLRQV�VHUYLFH�SURYLGHUV�ZKR�KDYH�UHTXHVWHG�
QRWLFH��

���� $W�WKH�VDPH�WLPH�WKH�DSSOLFDWLRQ�LV�VXEPLWWHG�WR�WKH�&RPPLVVLRQ��WKH�FLW\�RU�
MRLQW�DJHQF\�VKDOO�VHUYH�D�FRS\�RI�WKH�DSSOLFDWLRQ�RQ�HDFK�SHUVRQ�WKDW�SURYLGHV�
FRPSHWLWLYH�FRPPXQLFDWLRQV�VHUYLFH�ZLWKLQ�WKH�FLW\
V�MXULVGLFWLRQDO�ERXQGDULHV�
RU�LQ�DUHDV�DGMDFHQW�WR�WKH�FLW\��1R�KHDULQJ�RQ�WKH�DSSOLFDWLRQ�VKDOO�EH�KHDUG�E\�

      Case: 15-3291     Document: 56     Filed: 11/05/2015     Page: 76



Ͳ�11�Ͳ�
�

WKH�&RPPLVVLRQ�XQWLO�DW�OHDVW����GD\V�DIWHU�WKH�DSSOLFDWLRQ�LV�VXEPLWWHG�WR�WKH�
&RPPLVVLRQ��

���� 8SRQ�WKH�UHTXHVW�RI�D�FRPPXQLFDWLRQV�VHUYLFH�SURYLGHU��WKH�&RPPLVVLRQ�VKDOO�
DFFHSW�ZULWWHQ� DQG�RUDO� FRPPHQWV� IURP�FRPSHWLWLYH�SULYDWH� FRPPXQLFDWLRQV�
VHUYLFH� SURYLGHUV� LQ� FRQQHFWLRQ� ZLWK� DQ\� KHDULQJ� RU� RWKHU� UHYLHZ� RI� WKH�
DSSOLFDWLRQ��

���� ,Q� FRQVLGHULQJ� WKH� SUREDEOH� QHW� UHYHQXHV� RI� WKH� SURSRVHG� FRPPXQLFDWLRQV�
VHUYLFH�SURMHFW�� WKH�&RPPLVVLRQ�VKDOO�FRQVLGHU�DQG�PDNH�ZULWWHQ�ILQGLQJV�RQ�
WKH�UHDVRQDEOHQHVV�RI�WKH�FLW\�RU�MRLQW�DJHQF\
V�UHYHQXH�SURMHFWLRQV�LQ�OLJKW�RI�
WKH� FXUUHQW� DQG� SURMHFWHG� FRPSHWLWLYH� HQYLURQPHQW� IRU� WKH� VHUYLFHV� WR� EH�
SURYLGHG�� WDNLQJ� LQWR� FRQVLGHUDWLRQ� WKH� SRWHQWLDO� LPSDFW� RI� WHFKQRORJLFDO�
LQQRYDWLRQ� DQG� FKDQJH� RQ� WKH� SURSRVHG� VHUYLFH� RIIHULQJV� DQG� WKH� OHYHO� RI�
GHPRQVWUDWHG�FRPPXQLW\�VXSSRUW�IRU�WKH�SURMHFW��

���� 7KH�FLW\�RU�MRLQW�DJHQF\�PDNLQJ�WKH�DSSOLFDWLRQ�WR�WKH�&RPPLVVLRQ�VKDOO�EHDU�
WKH�EXUGHQ�RI�SHUVXDVLRQ�ZLWK� UHVSHFW� WR�VXEGLYLVLRQV� ���� WKURXJK�����RI� WKLV�
VHFWLRQ���

SECTION 4.��*�6������������LV�DPHQGHG�E\�DGGLQJ�D�QHZ�VXE�VXEGLYLVLRQ�WR�UHDG��
�T�� &DEOH�WHOHYLVLRQ�V\VWHPV���

SECTION 5.� �6HFWLRQV�������DQG���RI�WKLV�DFW�GR�QRW�DSSO\�WR�D�FLW\�RU�MRLQW�DJHQF\�
SURYLGLQJ�FRPPXQLFDWLRQV�VHUYLFH�DV�RI�-DQXDU\����������SURYLGHG�WKH�FLW\�RU�MRLQW�DJHQF\�OLPLWV�
WKH�SURYLVLRQ�RI�FRPPXQLFDWLRQV�VHUYLFH�DV�SURYLGHG�LQ�*�6�����$�������F����,Q�WKH�HYHQW�D�FLW\�
VXEMHFW�WR�WKH�H[HPSWLRQ�VHW�IRUWK�LQ�WKLV�VHFWLRQ�SURYLGHV�FRPPXQLFDWLRQV�VHUYLFH�WR�D�FXVWRPHU�
RXWVLGH�WKH�OLPLWV�VHW�IRUWK�LQ�*�6�����$�����F���WKH�FLW\�VKDOO�KDYH����GD\V�IURP�WKH�GDWH�RI�QRWLFH�
RU�GLVFRYHU\�WR�FHDVH�SURYLGLQJ�VHUYLFH�WR�WKH�FXVWRPHU�ZLWKRXW�ORVV�RI�WKH�H[HPSWLRQ��

SECTION 6.��$Q\�FLW\�WKDW�LV�GHVLJQDWHG�DV�D�SXEOLF�XWLOLW\�XQGHU�&KDSWHU����RI�WKH�
*HQHUDO�6WDWXWHV�ZKHQ�WKLV�DFW�EHFRPHV�ODZ�VKDOO�QRW�EH�VXEMHFW�WR�WKH�SURYLVLRQV�RI�WKLV�DFW�ZLWK�
UHVSHFW�WR�DQ\�RI�LWV�RSHUDWLRQV�WKDW�DUH�DXWKRUL]HG�E\�WKDW�&KDSWHU��

SECTION 7.��,I�DQ\�SURYLVLRQ�RI�WKLV�DFW�RU�WKH�DSSOLFDWLRQ�WKHUHRI�WR�DQ\�SHUVRQ�RU�
FLUFXPVWDQFH�LV�KHOG�LQYDOLG��WKH�LQYDOLGLW\�VKDOO�QRW�DIIHFW�RWKHU�SURYLVLRQV�RU�DSSOLFDWLRQV�RI�WKLV�
DFW�ZKLFK�FDQ�EH�JLYHQ�HIIHFW�ZLWKRXW� WKH� LQYDOLG�SURYLVLRQ�RU� DSSOLFDWLRQ�� DQG� WR� WKDW� HQG� WKH�
SURYLVLRQV�RI�WKLV�DFW�DUH�GHFODUHG�WR�EH�VHYHUDEOH��

SECTION 8.��([FHSW�DV�RWKHUZLVH�SURYLGHG��WKLV�DFW�LV�HIIHFWLYH�ZKHQ�LW�EHFRPHV�ODZ�
DQG�DSSOLHV�WR�WKH�SURYLVLRQ�RI�FRPPXQLFDWLRQV�VHUYLFH�E\�D�FLW\�RU�MRLQW�DJHQF\�XQGHU�3DUW���RI�
$UWLFOH����RI�&KDSWHU����$�RI�WKH�*HQHUDO�6WDWXWHV�RQ�DQG�DIWHU�WKDW�GDWH��

,Q�WKH�*HQHUDO�$VVHPEO\�UHDG�WKUHH�WLPHV�DQG�UDWLILHG�WKLV�WKH��WK�GD\�RI�0D\��������
�
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T. C. A. § 7-52-401 

§ 7-52-401. Authorization to act for the provision of telephone, 
telegraph, or telecommunications services 

Effective: June 19, 1997 
�

(YHU\�PXQLFLSDOLW\�RSHUDWLQJ�DQ�HOHFWULF�SODQW��ZKHWKHU�SXUVXDQW�WR�WKLV�FKDSWHU��DQ\�RWKHU�SXEOLF�
RU�SULYDWH�DFW�RU�WKH�SURYLVLRQV�RI�WKH�FKDUWHU�RI�WKH�PXQLFLSDOLW\��FRXQW\�RU�PHWURSROLWDQ�
JRYHUQPHQW��KDV�WKH�SRZHU�DQG�LV�DXWKRUL]HG��RQ�EHKDOI�RI�LWV�PXQLFLSDOLW\�DFWLQJ�WKURXJK�WKH�
DXWKRUL]DWLRQ�RI�WKH�ERDUG�RU�VXSHUYLVRU\�ERG\�KDYLQJ�UHVSRQVLELOLW\�IRU�WKH�PXQLFLSDO�HOHFWULF�
SODQW��WR�DFTXLUH��FRQVWUXFW��RZQ��LPSURYH��RSHUDWH��OHDVH��PDLQWDLQ��VHOO��PRUWJDJH��SOHGJH�RU�
RWKHUZLVH�GLVSRVH�RI�DQ\�V\VWHP��SODQW�RU�HTXLSPHQW�IRU�WKH�SURYLVLRQ�RI�WHOHSKRQH��WHOHJUDSK��
WHOHFRPPXQLFDWLRQV�VHUYLFHV��RU�DQ\�RWKHU�OLNH�V\VWHP��SODQW��RU�HTXLSPHQW�ZLWKLQ�RU�ZLWKRXW�WKH�
FRUSRUDWH�RU�FRXQW\�OLPLWV�RI�VXFK�PXQLFLSDOLW\��DQG��ZLWK�WKH�FRQVHQW�RI�VXFK�RWKHU�PXQLFLSDOLW\��
ZLWKLQ�WKH�FRUSRUDWH�RU�FRXQW\�OLPLWV�RI�DQ\�RWKHU�PXQLFLSDOLW\��LQ�FRPSOLDQFH�ZLWK�WLWOH�����
FKDSWHUV���DQG����DQG�DOO�RWKHU�DSSOLFDEOH�VWDWH�DQG�IHGHUDO�ODZV��UXOHV�DQG�UHJXODWLRQV��$�
PXQLFLSDOLW\�VKDOO�RQO\�EH�DXWKRUL]HG�WR�SURYLGH�WHOHSKRQH��WHOHJUDSK�RU�WHOHFRPPXQLFDWLRQV�
VHUYLFHV�WKURXJK�LWV�ERDUG�RU�VXSHUYLVRU\�ERG\�KDYLQJ�UHVSRQVLELOLW\�IRU�WKH�PXQLFLSDOLW\
V�
HOHFWULF�SODQW��$�PXQLFLSDOLW\�SURYLGLQJ�DQ\�RI�WKH�VHUYLFHV�DXWKRUL]HG�E\�WKLV�VHFWLRQ�PD\�QRW�
GLVSRVH�RI�DOO�RU�VXEVWDQWLDOO\�DOO�RI�WKH�V\VWHP��SODQW�DQG�HTXLSPHQW�XVHG�WR�SURYLGH�VXFK�
VHUYLFHV�H[FHSW�XSRQ�FRPSOLDQFH�ZLWK�WKH�SURFHGXUHV�VHW�IRUWK�LQ�������������1RWZLWKVWDQGLQJ���
������������%��RU�DQ\�RWKHU�SURYLVLRQ�RI�WKLV�FRGH�RU�RI�DQ\�SULYDWH�DFW��WR�WKH�H[WHQW�WKDW�DQ\�
PXQLFLSDOLW\�SURYLGHV�DQ\�RI�WKH�VHUYLFHV�DXWKRUL]HG�E\�WKLV�VHFWLRQ��VXFK�PXQLFLSDOLW\�VKDOO�EH�
VXEMHFW�WR�UHJXODWLRQ�E\�WKH�7HQQHVVHH�UHJXODWRU\�DXWKRULW\�LQ�WKH�VDPH�PDQQHU�DQG�WR�WKH�VDPH�
H[WHQW�DV�RWKHU�FHUWLILFDWHG�SURYLGHUV�RI�WHOHFRPPXQLFDWLRQV�VHUYLFHV��LQFOXGLQJ��EXW�QRW�OLPLWHG�
WR��UXOHV�RU�RUGHUV�JRYHUQLQJ�DQWL�FRPSHWLWLYH�SUDFWLFHV��DQG�VKDOO�EH�FRQVLGHUHG�DV�DQG�KDYH�WKH�
GXWLHV�RI�D�SXEOLF�XWLOLW\��DV�GHILQHG�LQ�������������EXW�RQO\�WR�WKH�H[WHQW�QHFHVVDU\�WR�HIIHFW�VXFK�
UHJXODWLRQ�DQG�RQO\�ZLWK�UHVSHFW�WR�VXFK�PXQLFLSDOLW\
V�SURYLVLRQ�RI�WHOHSKRQH��WHOHJUDSK�DQG�
FRPPXQLFDWLRQ�VHUYLFHV��

� �
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T. C. A. § 7-52-601 

§ 7-52-601. Authority to offer cable and internet services 
Effective: May 3, 2011 

 
�D��(DFK�PXQLFLSDOLW\�RSHUDWLQJ�DQ�HOHFWULF�SODQW�GHVFULEHG�LQ������������KDV�WKH�SRZHU�DQG�LV�
DXWKRUL]HG�ZLWKLQ�LWV�VHUYLFH�DUHD��XQGHU�WKLV�SDUW�DQG�RQ�EHKDOI�RI�LWV�PXQLFLSDOLW\�DFWLQJ�WKURXJK�
WKH�DXWKRUL]DWLRQ�RI�WKH�ERDUG�RU�VXSHUYLVRU\�ERG\�KDYLQJ�UHVSRQVLELOLW\�IRU�WKH�PXQLFLSDO�
HOHFWULF�SODQW��VRPHWLPHV�UHIHUUHG�WR�DV�³JRYHUQLQJ�ERDUG´�LQ�WKLV�SDUW��WR�DFTXLUH��FRQVWUXFW��RZQ��
LPSURYH��RSHUDWH��OHDVH��PDLQWDLQ��VHOO��PRUWJDJH��SOHGJH�RU�RWKHUZLVH�GLVSRVH�RI�DQ\�V\VWHP��
SODQW��RU�HTXLSPHQW�IRU�WKH�SURYLVLRQ�RI�FDEOH�VHUYLFH��WZR�ZD\�YLGHR�WUDQVPLVVLRQ��YLGHR�
SURJUDPPLQJ��,QWHUQHW�VHUYLFHV��RU�DQ\�RWKHU�OLNH�V\VWHP��SODQW��RU�HTXLSPHQW�ZLWKLQ�RU�ZLWKRXW�
WKH�FRUSRUDWH�RU�FRXQW\�OLPLWV�RI�VXFK�PXQLFLSDOLW\��DQG��ZLWK�WKH�FRQVHQW�RI�VXFK�RWKHU�
PXQLFLSDOLW\��ZLWKLQ�WKH�FRUSRUDWH�RU�FRXQW\�OLPLWV�RI�DQ\�RWKHU�PXQLFLSDOLW\��$�PXQLFLSDOLW\�
PD\�RQO\�SURYLGH�FDEOH�VHUYLFH��WZR�ZD\�YLGHR�WUDQVPLVVLRQ��YLGHR�SURJUDPPLQJ��,QWHUQHW�
VHUYLFHV�RU�RWKHU�OLNH�VHUYLFH�WKURXJK�LWV�ERDUG�RU�VXSHUYLVRU\�ERG\�KDYLQJ�UHVSRQVLELOLW\�IRU�WKH�
PXQLFLSDOLW\
V�HOHFWULF�SODQW��$�PXQLFLSDOLW\�SURYLGLQJ�DQ\�RI�WKH�VHUYLFHV�DXWKRUL]HG�E\�WKLV�
VHFWLRQ�PD\�QRW�GLVSRVH�RI�DOO�RU�VXEVWDQWLDOO\�DOO�RI�WKH�V\VWHP��SODQW��DQG�HTXLSPHQW�XVHG�WR�
SURYLGH�VXFK�VHUYLFHV��H[FHSW�XSRQ�FRPSOLDQFH�ZLWK�WKH�SURFHGXUHV�VHW�IRUWK�LQ�������������
�
�E��7KH�VHUYLFHV�SHUPLWWHG�E\�WKLV�SDUW�GR�QRW�LQFOXGH�WHOHSKRQH��WHOHJUDSK��DQG�
WHOHFRPPXQLFDWLRQV�VHUYLFHV�SHUPLWWHG�XQGHU�SDUW���RI�WKLV�FKDSWHU��
�
�F��1RWZLWKVWDQGLQJ�VXEVHFWLRQ��D���D�PXQLFLSDOLW\�VKDOO�QRW�KDYH�DQ\�SRZHU�RU�DXWKRULW\�XQGHU�
VXEVHFWLRQ��D��LQ�DQ\�DUHD�ZKHUH�D�SULYDWHO\�KHOG�FDEOH�WHOHYLVLRQ�RSHUDWRU�LV�SURYLGLQJ�FDEOH�
VHUYLFH�RYHU�D�FDEOH�V\VWHP�DQG�LQ�WRWDO�VHUYHV�VL[�WKRXVDQG���������RU�IHZHU�VXEVFULEHUV�RYHU�RQH�
����RU�PRUH�FDEOH�V\VWHPV��
�
�G��1RWZLWKVWDQGLQJ�VXEVHFWLRQ��D���D�PXQLFLSDOLW\�VKDOO�QRW�KDYH�DQ\�SRZHU�RU�DXWKRULW\�XQGHU�
VXEVHFWLRQ��D��LQ�DQ\�DUHD�RI�DQ\�H[LVWLQJ�WHOHSKRQH�FRRSHUDWLYH�WKDW�KDV�EHHQ�SURYLGLQJ�FDEOH�
VHUYLFH�IRU�QRW�OHVV�WKDQ�WHQ������\HDUV�XQGHU�WKH�DXWKRULW\�RI�WKH�IHGHUDO�FRPPXQLFDWLRQV�
FRPPLVVLRQ��
�
�H��������1RWZLWKVWDQGLQJ�WKLV�VHFWLRQ��WKH�FRPSWUROOHU�RI�WKH�WUHDVXU\�VKDOO�VHOHFW��QRW�ODWHU�WKDQ�
$XJXVW����������D�PXQLFLSDO�HOHFWULF�V\VWHP�SURYLGLQJ�VHUYLFHV�LQ�DFFRUGDQFH�ZLWK�WKLV�SDUW�WR�
SURYLGH��DV�D�SLORW�SURMHFW��WKH�VHUYLFHV�SHUPLWWHG�XQGHU�WKLV�VHFWLRQ�EH\RQG�LWV�VHUYLFH�DUHD�EXW�
QRW�EH\RQG�WKH�ERXQGDULHV�RI�WKH�FRXQW\�LQ�ZKLFK�VXFK�PXQLFLSDO�HOHFWULF�V\VWHP�LV�SULQFLSDOO\�
ORFDWHG��SURYLGHG��WKDW��
�

�$��7KH�PXQLFLSDO�HOHFWULF�V\VWHP�UHFHLYHV�D�UHVROXWLRQ�IURP�WKH�OHJLVODWLYH�ERG\�RI�WKH�
FRXQW\�UHJDUGLQJ�VHUYLFH�LQ�XQLQFRUSRUDWHG�DUHDV�RI�WKH�FRXQW\��RU�DQ\�RWKHU�PXQLFLSDOLW\�
ZLWKLQ�VXFK�FRXQW\�UHJDUGLQJ�VHUYLFH�ZLWKLQ�VXFK�PXQLFLSDOLW\��UHTXHVWLQJ�WKH�PXQLFLSDO�
HOHFWULF�V\VWHP�WR�SURYLGH�VXFK�VHUYLFHV�WR�LWV�UHVLGHQWV��DQG�

�
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�

�%��7KH�PXQLFLSDO�HOHFWULF�V\VWHP�REWDLQV�WKH�FRQVHQW�RI�HDFK�HOHFWULF�FRRSHUDWLYH�RU�
RWKHU�PXQLFLSDO�HOHFWULF�V\VWHP�LQ�ZKRVH�WHUULWRU\�WKH�PXQLFLSDO�HOHFWULF�V\VWHP�ZLOO�
SURYLGH�VXFK�VHUYLFHV��

�
����7KH�FRPSWUROOHU�VKDOO�H[SDQG�WKH�SLORW�SURMHFW�HVWDEOLVKHG�LQ�VXEGLYLVLRQ��H�����WR�LQFOXGH�
RQH�����PXQLFLSDO�HOHFWULF�V\VWHP�ORFDWHG�LQ�WKH�HDVWHUQ�JUDQG�GLYLVLRQ�RI�WKH�VWDWH�WKDW�
SURSRVHV�WR�SURYLGH�VHUYLFHV�LQ�DFFRUGDQFH�ZLWK�WKLV�SDUW��1RW�ODWHU�WKDQ�$XJXVW����������WKH�
FRPSWUROOHU�VKDOO�VHOHFW�WKH�PXQLFLSDO�HOHFWULF�V\VWHP�SLORW�SURMHFW�SXUVXDQW�WR�WKLV�
VXEGLYLVLRQ��H������VXEMHFW�WR�WKH�UHTXLUHPHQWV�RI�VXEGLYLVLRQV��H�����$��DQG��H�����%���
�
����7KH�FRPSWUROOHU�VKDOO�UHSRUW�WR�WKH�JHQHUDO�DVVHPEO\��QRW�ODWHU�WKDQ�-DQXDU\�����������ZLWK�
UHFRPPHQGDWLRQV�UHJDUGLQJ�ZKHWKHU�WKH�SLORW�SURMHFWV�SHUPLWWHG�E\�WKLV�SDUW�VKRXOG�EH�
FRQWLQXHG�RU�H[SDQGHG�WR�RWKHU�V\VWHPV��7KH�FRPSWUROOHU�VKDOO�HYDOXDWH�WKH�HIILFLHQF\�DQG�
SURILWDELOLW\�RI�WKH�SLORW�SURMHFW�VHUYLFHV�RI�WKH�PXQLFLSDO�HOHFWULF�V\VWHP�LQ�PDNLQJ�VXFK�
UHFRPPHQGDWLRQ��SURYLGHG��WKDW�WKH�FRPSWUROOHU�VKDOO�QRW�VR�HYDOXDWH�D�SLORW�SURMHFW�V\VWHP�
WKDW�LV�QRW�SURYLGLQJ�VHUYLFH�LQ�FRPSHWLWLRQ�ZLWK�DQRWKHU�FDEOH�VHUYLFH�SURYLGHU��

�
����7KHUH�VKDOO�EH�QR�RWKHU�PXQLFLSDO�HOHFWULF�V\VWHP�VHOHFWHG�WR�SURYLGH�SLORW�SURMHFW�VHUYLFHV�
XQWLO�WKH�FRPSWUROOHU�LVVXHV�WKH�UHFRPPHQGDWLRQ�UHTXLUHG�E\�VXEGLYLVLRQ��H������

�
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IN THE UNITED STATES COURT OF APPEALS 
FOR THE SIXTH CIRCUIT 

 
THE STATE OF TENNESSEE,   ) 

Petitioner,     ) 
       ) 

v.      ) No. 15-3291 (and 
       ) consolidated cases) 
FEDERAL COMMUNICATIONS COMMISSION  ) 
AND THE UNITED STATES OF AMERICA,  ) 

Respondents.  ) 
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