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SC Code § 58-9-2600 et seq., as amended by HB 3508/SB 483, would impose severe new restrictions on public communications service providers.  These provisions are said to be necessary to remove the advantages that public providers supposedly have over private providers and to prevent public providers from competing unfairly with the private sector.  In fact, SC Code § 58-9-2600 et seq., as amended by HB 3508/SB 483, are neither necessary to create a “level playing field” between public and private providers, nor are they reasonably designed to achieve that objective.  Rather, as a practical matter, they will make it impossible for public entities to provide essential communications services, even in unserved and underserved areas in which the private sector cannot, or will not, provide comparable services.   Following is a partial list of the major shortcomings of SC Code § 58-9-2600 et seq., as amended by HB3508/SB483.
	Provision
	Description 
	Problems

	Sections 2, 3 and 5 of the bill
	Section 2 of the bill would amend Section 59-9-2660 to establish procedures under which public providers could petition the Public Service Commission to designate one or more service areas as “unserved.” In these areas, some of the restrictions on public service providers would not apply, for up to 36 months from the effective date of the Act or for 12 months from the time that the Commission determines that an area is no longer unserved.

Sections 3 and 5 of the bill would define an “unserved area” is as one in which “broadband service” is available to less than ten percent of the households in the area from one or more providers that are not a satellite provider or a public provider.  

The term “broadband service,” in turn, is defined in Section 3 as “a service that is used to deliver video or to provide access to the Internet or content and services similar to that accessible through the Internet, and that consists of the offering of: 



(a)
a capability to transmit information at a rate that is generally not less than one hundred ninety kilobits per second in at least one direction;  or 



(b)
a service that uses one or more of the following to provide this access: (i) computer processing; (ii) information storage; and (iii) protocol conversion.

	1.  Defining “broadband service” as a capability to transmit information at 190 kilobits per second in one direction is grossly inadequate.  As the Federal Communications Commission has recently found, the standard of 200 kilobits per second in one direction that the agency established in 1999 is no longer adequate.  Instead, it adopted a new standard -- 4 Megabits per second download and 1 Megabit per second upload – which it found to be essential to take advantage of today’s basic Internet functionalities.  
2.   The bill’s alternative definition of broadband service, in subsection (b), is meaningless in the absence of any specified level of information-carrying capacity.  

3.  No reasonable provider will invest in expensive broadband infrastructure in an unserved area if it must stop providing communications services within 12 months of a Commission finding that a private provider has begun to offer at least 190 kilobits per second to more than 10 percent of the households in the area.  
4.  In contrast to HB3508/SB483, North Carolina’s pending bill on public communications providers, HB129/SB87, as recently amended, would incorporate the Federal Communications Commission’s new broadband standard of 4 Mbps down/1 Mbps up, and it would define unserved in terms of availability to 50% of the households in an area rather than 10%.

5.   Public entities should be exempt from all restrictions, not just some restrictions, when providing communications services in properly defined “unserved areas.”   After all, these areas, by definition, are not being served adequately by the private sector.    

	Section 6
	Section 6 of the bill would amend Section 58-9-2620(1) to subject public communi-cations providers to “the same local, state, and federal regulatory, statutory, and other legal requirements to which nongovernment‑owned communications service providers  are subject, including regulation and other legal requirements by the [Public Service Commission] and the Office of Regulatory Staff.”
	1.  Requiring public communications providers to comply with all applicable local, state, and federal requirements would be appropriate, but requiring them to meet the same requirements that non-government entities must meet would be tremendously time-consuming, burdensome, and costly for public entities.  It would also lead to endless disputes over which requirements public entities should comply with and how they should do so.   For example, incumbent local exchange carriers, competitive local exchange carriers, Internet service providers, cable companies, private non-profit entities, and other communications providers are all subject to different requirements.   
2.   Requiring public communications providers to comply with all requirements that apply to private communications providers will not achieve a “level playing field” unless private providers are simultaneously required to comply with all open records, procurement, civil service, and other requirements that apply to public entities.

	Section 6
	Section 6 of the bill would also amend Section 58-9-2620(2) to prohibit public communications providers from “receiv[ing] a financial benefit for which a nongovernment-owned communications provider is not a recipient including, but not limited to, tax exemptions and governmental subsidies of any type.  Tax exempt capital financing may be used consistent with Sections 58‑9‑2620(4)(a) and 58‑9‑2630(C).”
	1.   Contrary to America’s national broadband policy, this provision would flatly preclude South Carolina’s public entities from taking advantage of federal broadband stimulus grants and loans, despite the great need that these awards are intended to address.  

2.   Even though the Agriculture Department’s Rural Utilities Service and the Commerce Department’s National Telecommunications and Information Administration expressly found that private entities were eligible for federal broadband stimulus grants and loans, few of South Carolina’s private com-munications providers applied for them; instead, they elected to leave the areas in question unserved or underserved.    

	Section 6
	Section 6 of the bill would also amend Section 58-9-2620(3) to prohibit public communications providers from “subsidiz[ing] the cost of providing a communications service with funds from any other noncommunications service, operation, or other revenue source.  If a determination is made that a direct or indirect subsidy has occurred, the government‑owned communications service provider immediately must increase prices for communications service in a manner that ensures that the subsidy will not continue, and any amounts used directly or indirectly to subsidize the past operations will be reimbursed to the general treasury of the appropriate state or local government.”
	1.   If a private provider is unable or unwilling to provide the services that a community needs or wants, the community should be able to step forward to meet its own needs.  If the community is willing to invest public resources to obtain the communications infrastructure necessary to support such services, it should have the right to do so, just as it has the right to invest in roads, sewers, sidewalks or any other form of infrastructure. 

	Section 6
	Section 6 of the bill would also amend Section 58-9-2620(4)
to require public communications providers to “impute, in calculating the cost incurred and in the rates to be charged for the provision of a communications service, the following: 


(a)
cost of capital component that is the equivalent to the cost of capital available to nongovernment‑owned communications service providers in the same state or locality;  and 



(b)
an amount equal to all taxes, licenses, fees, and other assessments applicable to a nongovernment‑owned communications provider including, but not limited to, federal, state, and local taxes, rights‑of‑way franchise consent, or administrative fees, and pole attachment fees.” 


	1.   It may be appropriate to require public providers to reflect all of their actual costs in their rates.  But requiring them to impute phantom costs into their rates would serve no purpose other than deprive them of the ability to pass cost savings through to their customers.  Instead, this requirement would effectively fix prices at the level that private providers would prefer to charge.  If public and private providers voluntarily agreed to such a scheme outside the context of the statute, this would constitute price fixing, which is a per se violation of the antitrust laws.  

2.   An imputed cost requirement would also be extremely burdensome, time-consuming, and costly.  For example, to impute income taxes, a public entity would first have to decide on the kind of private entity to use as a comparison.  Should it use an established provider or a startup?  an incumbent carrier or a competitive carrier?  a successful company or a struggling one? a for-profit or a non-profit private entity?  Once the public provider decided on the right kind of provider for purposes of comparison, it would then have to guess at the level of income, tax rate, tax

credits, deductions, carry forwards, carry backs, etc., that such an entity would typically experience.  Obviously, this would result in endless disputes, particularly in the absence of publicly-available information on the taxes that private entities pay.     

	Section 6
	Section 6 of the bill would also amend Section 58-9-2620(7) to add, among other things, the following: “Notwithstanding any other provision of law, the Office of Regulatory Staff has jurisdiction to investigate and the commission has authority to enforce a government‑owned communications service provider to comply with the provisions of this section.”
	This provision adds a costly and unnecessary level of regulation, at a time when the private carriers are vigorously arguing for less regulation for themselves.
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